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Paul Ezra Rhoades, Plaintiff vs State Of Idaho, Defendant
Paul Ezra Rhoades, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

7/29/2005

NEWC

PHILLIPS

New Case Filed

Jon J. Shindurling

NOAP

PHILLIPS

Subject: Rhoades, Paul Ezra Notice Of
Appearance Dennis Benjamin

District Clerk

PHILLIPS

Filing: 9SPC - Post Conviction Relief Filing Paid District Clerk
by: Benjamin, Dennis (attorney for Rhoades, Paul
Ezra) Receipt number: 0032815 Dated:
7/29/2005 Amount: $.00 (Cash)

PETN

PHILLIPS

Petition for Post Conviction Relief

AFFD

PHILLIPS

Affidavit in Support of Petition for Post-Conviction District Clerk
Relief

NOAP

PHILLIPS

Other party: State of Idaho Notice Of Appearance District Clerk
Dane Watkins Jr

8/24/2005

ANSW

PHILLIPS

Answer to Successive Petition for Post-Conviction District Clerk
Relief

9/26/2005

JUDGE

TBROWN

Judge Change

Jon J. Shindurling

1011812005

ORDR

QUINTANA

Order for Status Conference

Jon J. Shindurling

HRSC

QUINTANA

Jon J. Shindurling

HRHD

QUINTANA

Hearing Scheduled (Status Conference
11/14/2005 10:OO AM)
Hearing result for Status Conference held on
11/14/2005 10:OO AM: Hearing Held

MINE

QUINTANA

Minute Entry

Jon J. Shindurling

12/28/2005

MOTN

EDDY

Motion for Limited Admission

Jon J. Shindurling

12/30/2005

ORDR

QUINTANA

Order Granting Limited Appearnce and Waiver

Jon J. Shindurling

2/9/2007

ORDR

QUINTANA

Order for Status Conference

Jon J. Shindurling

HRSC

QUINTANA

Hearing Scheduled (Status Conference
03/05/2007 10:OO AM)

Jon J. Shindurling

3/7/2007

MOTN

PHILLIPS

Motion for Appointment of Assisting Special
Prosecuting Attorney

Jon J. Shindurling

311612007

HRHD

QUINTANA

Hearing result for Status Conference held on
03/05/2007 10:00 AM: Hearing Held

Jon J. Shindurling

MINE

QUINTANA

Minute Entry

Jon J. Shindurling

ORDR

QUINTANA

Order for Status Conference

Jon J. Shindurling

HRSC

QUINTANA

Jon J. Shindurling

ORDR

QUINTANA

Hearing Scheduled (Status Conference
09/10/2007 09:30 AM)
Order for Appointment of Assisting Special
Prosecuting Attorney
(L. Lamont Anderson)

MOTN

PHILLIPS

Motion for Summary Dismissal Based Upon
Statute of Limitations

Jon J. Shindurling

BRIF

PHILLIPS

Brief Filed of Respondent's Motion for Summary
Dismissal Based Upon Statute of Limitations

Jon J Shindurling

QUINTANA

Opposition to Motion for Summary Dismissal
Based Upon Statute of Limitations (Fax)

Jon J. Shindurling

11/15/2005

8/27/2007

10/5/2007

Judge

1

District Clerk

Jon J. Shindurling

Jon J. Shindurling
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Case: CV-2005-0004298 Current Judge: Jon J. Shindurling
Paul Ezra Rhoades, Plaintiff vs State Of Idaho. Defendant

Paul Ezra Rhoades, Plaintiff vs State Of Idaho, Defendant
Date

Code

User

1015/2007

AFFD

QUINTANA

Affidavit in Support of Opposition to Motion for
Jon J. Shindurling
Summary Dismissal Based Upon Statute of
Limitations (Fax)
Transcript Excerpts from Bonneville County Case Jon J. Shindurling
No. 87-04-547
(Fax)
Memorandum Decision and Order on Motion for Jon J. Shindurling
Summary Dismissal

QUINTANA

101912007

11/27/2007

DEOP

QUINTANA

1/8/2008

NOTC

WILLIAMS

311012008

Judge

SHULTS

.

Notice of Appeal (Plaintiffs attorney states there
is no filing fee because it is a post conviction
reliei)

Jon J. Shindurling

Docket # 35021 and Due Date 5-15-08 from
Supreme Court.

Jon J. Shindurling

CAPITAL HABEAS UNIT
Federal Defenders of
Eastern &'ashington and Idaho
317 West 6" Street, Suite 204
.MOSCOW
XD 83843
Telephone: 208-883-0180
Facsimile:
208-883-1472
defenders@bbonet.com

DENNIS BENJAMIN
Nevin, Benjamin & McKay, LLC
111 Bar #4 199
PO Box 2772
Boise, ID 83701-2772
Telephone: 208-343-1000
Facsimile: 208-345-5274

IN TBE DISTRICT COURT OF TEE SEVENTH JVL)XCIALDISTRICT OF
THE STATE OF IDAHO, 4N AND FOR THE COUNTY OF B O P W a L E

Paul Ezra Moades,

1
)

Petitioner,
)

v.

STATE OF ~
~and 0
,
TOM EEAUCLAXR, Director, Idaho
Department of Correction, and
GRFG PISPIER, Warden, Idaho
Maximum Security Institution,
Respondent.

1

1
)

PETITION FOR POST-CONVICTION

mLIEF

1
)
)

1
)

Petitioner asks this Court to enter an order granting postconviction relief and/or a writ of
habeas corpus. This petition is brought pursuant to LC. §§ 19-2719, 19-4901 c:t seq., and 19-4201
et seq., ar~dthe Idaho Constitution, Article I, Sections 551 (right to defend Iifi: and liberty), 2
PETITION FOR POST-CONVICTION
RELIEY -1

ORIGINAL

(equal protection), 3 (United States Constitution as supreme law ofthe land), 5 (right to habeas
corpus), 7 (right to jury trial), 13 (rights to speedy trial, compulsory process. personal presence,
counsel, and due process, and right against self-incrimination), 16 (prohibitiori against: a post

facto laws), 18 (freely and speedily administered justice), and the United States Constitution,
Article 1, Section 9 (right to habeas corpus), and the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution.

I. BACKGROUND

1.

Petitioner is currently being held by the State of Idaho at the Idah11Maximum

Security Institution in Boise, Idaho.
2.

The name and location of the Court which imposed judgment and sentence on the

jury verdicts under attack are the Seventh Judicial District Court oflhe State of Idaho, in and for
the County of Bonneville, Ron. Larry M. Boyle, presiding, in Idaho Falls, Idaho.

3.

On April 18, 1988, the Seventh Judicial District Court, Bonnevill~:County, entered

judgment in the underlying proceedings (Bonneville County Case No. 57-04-547) and sentenced
Petitioner to two indeterminate terms of life, to be served concunently.

4.

Petitioner is innocent of the offenses of conviction as well as any of their lesser

included offenses.

5.

Throughout this petition, Petitioner refers to the FBI's PGM test report and Dr.

Hampikian's affidavit regarding that report. See Appendix 1 (FBI report) and Appendix 2 (Dr.
Hampikian Affidavit). The FBI's PGM test report relates most directly to the Bonneviile County

companion case (Bonneville County Case No. 87-04-547'). However, becaus,: the State's theory
has been from the start that a single actor was responsible for the offenses in both cases as well as
a third companion case (Bingham County Case No. 4283). an exoneration in any one case means
that the convictions in all three must vacated.
6.

Petitioner did not know umil wizhin the pasc forty-two days that the FBI's PGM

report exonerated him of the offenses in the inslant matter. Petitioner could not reasonably have
known this at any earlier time for the same reasons and same facts articulated with regard to the
First Ground for relief, injPa.
7.

This petition is brought pursuant to the legal and factual author it it:^ cited eisewhere

in this petition, LC. §$19-2719. 19-4901 et seq., 19-4201 et seq., the Idaho Constitution, Article
1, Sections $$I (right to defend life and liberty), 2 (equal protection), 3 Vnitert States

d
Constitution as supreme law of the land), 5 (right to habeas corpus), 6 (cruel ~ l unusual
punishment) 13 (right to due process), and the United States Constitution, Article 1, Section 9
(right to habeas corpus), and the Fourth, Fi,Sixth, Eighth and Fourteenth Amendments to the
United States Constitution.
8.

Submitted with this Amended Petition for Post-conviction Relief md itlcorporated

herein by reference is the Afldavit Irl Support Of First Amended Petition FOPi90st-Conviction

Relief: Other and M e r affidavits may dso be filed in support of this petition and petitioner
requests that they be incorporated herein by reference.
9.

Petitioner relies in part on, and incorporates herein by reference, h e files and

'In the companion Bonneville Counry case, Petitioner was, among other things, convicted
of and sentenced to death for the first degree murder of Ms. Susan Michelbacher.
PETITION
FOR POST-CONVICTIOIU
RELIEF-3

pleadings of the prior state proceedings in Bomeville County and the Idaho S~prerneCourt,
including transcripts and records of the Clerks, relevant portions of which wil be lodged with the
Court and are incorporated herein, as well as Petitioner's federal district court case regarding the
underlying proceedings in this and its companion cases, USDC Case Nos. CV CV 97-0170-5-

EJL, CV 93-0155-S-EE, and CV 93-0156-S-EJL.

GROUNDS FOR RELIEF
FIRST GROUND

TFE STATE ENGAGED IN EGREGIOUS MISCONDUCT
IN VIOLATION OF BRADY V. lMAl1YLAND, GICLIO K
UNITED STATES, AND NAPUE V. ILLmTOIS,,TBE FIFTXI,
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO
THIE UNITED STATES CONSTITUTION, AND IDAIEO
CONSTITUTION, ARTICLE I, SECTIONS 6 & 13.
1.

From early on in this case and its two companion cases @onneville County Case

No. 97-04-547 and Bingham County Case No. 4283), the prosecution contended that a single
actor was responsible for each of the three murders and that Petitioner was thz~person. See CR
at 7 (Complaint (41211987); initially, both this case and the companion Bonncfille County case
were charged in il single complaint)); Bingham CR at 2 (Complaint in Binghan County Case No.

4283 (312611987)). Further, as the prosecution made abundantly clear in closing argument to the
Bonneville capital case jury, a single actor allegedly committed the kidnaping, robbery, rape, and
murder. Tr. at 2126. Yet the prosecution failed to advise trial counsel for Petitioner that the
FBI's PGM testing had exonerated Petitioner of the rape in the Bonneville capital case and, thus,
on the prosecution's theory of the case, ofthe murder. See Appendix 1 (FBI Ikeport). But the
prosecution went fuaher: While it knew or should have known that the FBI laboratory report
PETITIONFOR POST-CONTICTION
RELIEF-4

exonerated Petitioner, it not only failed to dismiss the charges against Petitioner, it elicited
testimony from its forensic expert Mr. Donald Wyckoff that his PGM test resrllts revealed that
Petitioner was a potential contributor ofthe semen recovered from the victim. See, e.g., TI. at

1687-89. The prosecution went further still in its misconduct by allowing its .,vitness to even
further mislead the jury on cross-examination into thinking thar tile scientific -:estingconducted
on the recovered semen was inculpatory regarding Petitioner when, as it knew or should have
known, it was exculpatory:
Q.

. . .Now, as I understand it, there's also other tests available
to subtype or subclass the PGM readings?

A.

Yes.

Q.

And it's a fact that you personally did not IUXI any of th'lse
tests, did you?

A.

No.

Q.

Would that not have been helpfui to you in fuiiher
inciudi~~g
or excluding possible donors in this particular
case?

A.

Those samples were sent off for that subtyping.

Q.

And they were also incIusive weren't they?

A.

I can't address those results, I did not do the analysis.

Tr. at 1779. Worse, in closing argument, the prosecution transformed Mr. P/ckofPs description
of Petitioner as apossible contributor to a "match." For example, the proseccting attorney
argued:
Who matches that semen? Only the defendant, Paul Ezra Rhc.3des.
. . .He, alone of the persons who had access, matches.

And as between those two men seen in that van this defendant,
Paul Ezra Rhoades, is the only one who, matches those
characteristics.

There's an interesting point that both semen samples, that in thf:
vagina and that in the mouth match this defendant, they match tach
other. What does that tell us? That they were deposited by the
same individual. It's not coincidence that they're the same, but
they're the same because they were deposited by this defendant.

2. The impact of the exoneration in the Bomevilie County capital c z e must extend to
this case since the prosecution contended that the same person committed all three offenses.
Further, the State's ballistics expert opined that the gun seized from nearby the car lei? by
Petitioner on a Nevada highway median was used to shoot bullets used in killing the victims in
each of the three cases for which Petitioner is convicted and sentenced. The Eioaneville
prosecuting aitomey argued in closing to the capital case jury that since the .3 3 revolver which
was used to kill the victim' was seized from nearby the car Petitioner abandorled on a Nevada
highway median, it is clear that Petitioner committed the murder. Because the prosecution relied
on Petitioner's proximity to the gun and the alleged scientific demonstration that the niortal
bullet came from the gun for the inference that Petitioner was the perpetrator, a showing that he
was not the perpetrator in the Bonneville capital case requires granting him relief or, minimally,

In the instant case, in which a conviction was secured though an Aobrd plea, the
prosecution relied in its offer of proof on the asserted fact that according to it; ballistics expert
Wally Baker, "one of the bullets retrieved from Nolan Haddon's body [was] iired by the .38
caliber revolver that was found adjacent to the green LTD in Nevada" which Petitioner was seen
leaving on a highway median in Nevada. Haddon C.R. at 470 @lea agreement).

an opportunity to conduct whatever testing is available to demonshate his actual innocence in

this case.

3.

Considered independently and cumulatively, the State's failure in the underlying

(and present) proceedings to advise trial counsel or subsequent counsel that the FBI's PGM test
result exonerated Petitioner in rhe companion BonnevilIe case and, therefore on the State's
&eoy of the cases, its consequent exoneration of Petitioner of the charges in i:he underlying
proceedings; its failure to dismiss the charges against Petition4 in the underlt.ing proceedings; its
failure k~correct for its expert witness' fdse and misleading testimony, and it; reliance and,
indeed, exaggeration of that testimony in guilt phase closing argument in the (:ompanion
Bonneville County case and, thus, compelling Petitioner for guilt phase as well as sentencing
phase purposes to enter into an ~ l f o v plea
d

-- all violated Petitioner's rights wider Bra+

v.

~MaryIand,373 U.S. 83 (1963), Giglio v. Unitedstates, 405 U.S. 150 (1972), ~mdNapue v.

nlinois, 360 U.S. 264 (1959), the Fifth, Sixth, Eighth, and Fourteenth Amendments, Idaho
Constitution, Artiole I, Sections 6 (cruel and unusual punishment prohibited) imd 13 (due process
guarantee), and Sivak v. State, 8 P. 636, 647 (Idaho 2000) ("Applying this n d c : as the State
requests would result in Idaho courts being unable to entertain evidcnce of actual innocence in
successive post-conviction petitions, even where the evidence was clearly material or had been
suppressed by prosecutorial misconduct.").
4.

Petitioner did not know until within the past forty-two days that the FBI's PGM

report exonerated him of the offenses in the instant matter.
5.

The State's misconduct detailed above shows that Petitioner could not reasonabiy

have known t h ~ ground
s
for relief at an earlier time. Banlcs v. Dretke, 540 U.5;. 668 (2004).
PETITrON FOR POST-CONVICTION
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Stated summarily, Banks held that a rule "declaring 'prosecutor may hide, de5:ndant must seek,'
is not tenable in a system constitutionally bound to accord defendants due pro~:ess." Banks at

696. In Banks, it was o d y "through discovery and an evidentiary hearing authxized in a federal
habeas corpus proceeding" that petitioner unearthed the "long-suppressed evitlence" of the State
of Texas' misconduct constituting the factual basis for his Brady claims. Texas contended and
the F

i Circuit Court of Appeals had agreed, that: the petitioner had not been su.ficiently

diligent in searching out Texas' misdeeds. Specifically, the misdeeds at issue was Texas' fdwe
to correct the false testimony of one of its key witnesses, Robert Fan,that he had never taken any
money kom police officers, had not given any police officers a statement, and had not talked to
anyone about the case until a few days before trial. In fkt, Mr. Fan was a paid police informant
who had provided critical idormation regarding Mr. Banks' "coming to Dallas to meet an
individual to get a weapon" and who had helped the police on the case in exchange for money
and out of fear of being arrested on drug charges. Banks at 676,678.

6.

Rejecting Texas' arPpnent that the petitioner was i n ~ ~ c i e n tdiligently
ly
in

unearthing the state's misdeeds and finding that the State's ipisconduct consti1;uted cause for
petitioner's procedurally defaulting his claim, the Supreme Court noted:
It has long been established that the prosecution's "deliberate deception of a ct~urtand jurors by
the presentation of known false evidence is incompatible with rudimentary demands ofjustice."

Giglio v. UnitedStures, 405 U.S. 150, 153 (1972) (quoting Mooney v. Holohar, 294 U.S.103,
112 (1935) @er curium)). If it was reasonable for Banks to rely on the prosecution's full
disclosure representation, it was also appropriate for Banks to assume that his prosecutors would
not stoop to improper litigation conduct to advance prospects for gaining a coi~viction.

The State ... suggests that Banks's failure, during state
postconviction proceedings, ro "atrempt to locate Fan and ascatain
his true status," or to "interview the investigating officers, such as
Deputy Huff, to ascertain Farr's status," undermines a fmding o F
cause; the Fifth Circuit agreed. In the State's view, "[tlhe question
[of cause] revolves around Banks's conduct," particularly his lal:k
of appropriate diligence in pursuing the Fan Brudy claim befort:
resorting to federal court. We rejected a similar argument in
Strickler... Our decisions lend no support to the notion that
defendants must scavenge for hints of undisclosed Bra& material
when the prosecution represents that all such material has been
disclosed. As we observed in Srrickler, defense counsel has no
"procedural obligation to assert constitutional error on the basis of
mere suspicion that some prosecutorial misstep may have
occurred." 527 US., at 286-287. The "cause" inquiry, we have:
also observed, turns on events or circumstances "external ro the
defense." Amndeo v. Zant, 486 U.S. 214,222 (1988) (quoting
Murray v. Currier, 477 U.S. 478,488 (1986)).
The State here neverheless urges, in effect, that "the prosecution
can lie and conceal and the prisoner still has the burden to ...
discover the evidence," Tr, of Oral Arg. 35, so long as the
"potential existence" of a prosecutorial misconduct claim mighl.
have been detected, id., at 36. A rule thus declaring "prosecutor
may hide, defendant must seek," is not tenable in a system
constihttionally bound to accord defendants due process.
"Ordinarily, we presume that public officials have properly
discharged their official duties." Brucy v. Gradey, 520 U.S. 8'39,
909 (1997) (quoting Unired States v. Chemical Foundation, Inc,
272 U.S.1, 14-15 (1926))... Courts, litigants, and juries properly
anticipate that "obligations [to refrain from improper methods to
secure a conviction] ... plainly restjing] upon the prosecuting
attorney, will be faithfully observed." Berger, 295 U.S., at 88.
Prosecutors' dishonest conduct or unwarranted concealment should
attract 110judicial approbation. See Kyles, 514 US.,at 440 ("The
prudence ofthe carefid prosecutor should not ...be discourageti.").

Banks at 694-696 (citations omitted).

PETITION FORPOST-CONVICTION
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SECOND GROUND

PETITIONER IS ACTUALLY INNOCENT OF THE
OFFENSES OF CONVICTION AND, THEREFORE, MS
CONVICTIONS AND SENTENCES VIOLATE TEE FIF'TE,
SIXTH, EIGHTH, AND FOURTEENTH M N D m N T S .

1.

Petitioner committed none of the offenses of conviction, nor any ,of their lesser

included offenses. This follows, inferentially, from (1) the prosecution's contzntion that the
same gun was used by a sale actor in both the companion Bonneville case and this case, (2) the
prosecution's contention.&at the rapist and killer in the Bom.eville capital case was a single
person, and (3) Dr. Harnpikian's affidavit that the FBI's PGM report "did absolutely exclude Mr.
Rhoades as a contributor of the semen."

See Appendix 2

(Dr. Harnpikian &davit) and Appendix

1 FBI laboratory report). Based on these same facts, Petitioner also seeks an opportunity to
subject available biological evidence to DNA testing. Herrera v. Collins, 506 U.S. 390 (1993);

Jackson v. Calderon, 21 1 F.3d 1148, 1165 (9" Cir. 2000)("'As we have noted, ..a majority of the
Justices in Herrera would have supported a claim of eee-standing actual innocence."). Pmsumt
to Schlup v. Delo, 513 U.S. 298 (1995), dl previously defaulted claims must riow be
reconsidered.

THIRD GROUND
TWAL COUNSEL RENDERED INEFFECTIVE
ASSISTANCE OF COUNSEL IN VIOLATION OF THE
FIPTH, SrWTB, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND THE IDAHO CONSTITUTION.
1.

Trial counsel was the same for Petitioner in underlying trial court level proceedings

and in the Bonneville County companion case. They failed to provide their forensic expert in the
companion case with sufficient and avaiiable information regarding the PGM testing conducted

by the FBI on the swabs collected fiom the victim and the samples conducted from Petitioner and
others to allow that expert to discern that the FBI PGM report exonerated Petitioner.. Likewise,
in the underlying case, they failed to provide a forensic expert with sufiicient and available
information regarding the PGM testing conducted by the FBI on the swabs collected from the
victim and the samples conducted from Petitioner and others to allow that e q i m to discern that
the FBI PGM report exonerated Petitioner. Their expert questioned whether the swab contained
spermatozoa or, instead, the victim's cells. Trial counsel had information avajlable to them that
each ofthe swabs represented excellent semen samples. Upon information

belief, had this

information been provided to the defense expert, he would have modified his opinion from one
which neutralized the FBI report to one which viewed it as plainly exculpatory. Upon
information and belief, this failure also precluded counsel from appreciating the critical need to
pursue forensic testing of all available biological evidence. This failure prechuted them, as weil,
from preparing adequate cross-examination of the State's forensic expert regarding the FBI's

PGM testing in the companion Bonneville case and, then, eliciting testimony regarding its
implications for Petitioner's guilt in this case.

2.

In these and related ways, trial counsel's performance was deficient. But for trial

counsel's deficient performance, Petitioner would not have entered a plea of 13i1ty and would not
have been sentenced to something less than indeterminate life on any offense of convicf on.

COUNT POUR

PETITIONER SHOULD BE ALLOWED TO CONDUCT DNA
TESTING ON ANY AND ALL BIOLOGICAL EVIDENCE
COLLECTED BY THE STATE IN TNE INVESTIGATION llj
THE U N D E m m G PROCEEDINGS.
1.

Petitioner seeks leave to conduct scientific testing of any and ail evidence which

may contain deoxyribonucleic acid ("DNA") colIected by the State in theinyestigation of the
n u d e r of Nolan Haddon.
2.

Identiv was an issue in the underlying proceedings. The State di:;ctosed no direct

evidence--scientific, eyewitness, or otherwise--placing Petitioner at the scene at the time of the
offense, let alone showing that he committed the offense.
3.

Petitioner entered an Alford plea. See CR 482-483.

4.

Petitioner seeks new scientific testing ofany and all evidence which may contain

deoxyribonucleic acid ("DNA) collected by the State in the investigation of the murder of Nolan
Haddon, including but not l i i t e d to the contents of the following items which current counsel
for Petitioner has personally observed in custody of law enforcement personni:l in the Bonneville
County Courthouse:
a.

An Idaho Department of Health and Welfare enveIope labeled "glass vial

holding scraping possibly from suspect'' and 'Zab #3-01351 C."'
b.

A n Idaho Department of Health and Welfare envelope labeled "fingernail

31tis apparent from the State forensic laboratory records that this "Lab #" corresponds to
the underlying proceedings in the instant case. The letters after the number rellect the order in
which the item was received the laboratory. Conversations with Mr. Wyckoq the manager of
one of the State's forensic laboratories and one of the State's Yorensic experts in this case and its
two companion cases, confirm this.

scrapings" and "Lab #3-01351 D." Attached to the envc:lope is a sheet of
paper labeled, among other things, "fingemaii scrapings from both hands
ofNolan Haddon."
c.

An Idaho Department of Health and Welfare envelope Iiibeled "1 blood

stained t-shirt" and "Lab No. 3-01351B" and containing a narrative
explaining that the shirt was removed from Mr. Haddon at the hospital
emergency room.

d.

An Idaho Health and Welfare Department envelope labeled "Lab No. 301351A" and "vial of dry blood, bloody one dollar bill, clothes of victim."

5.

These items of evidence have been in the possession of Che courts or State law

enforcement agencies continuousiy since their collection. Thus, they have apparently been
subject to a chain of custody sufiicient to establish that the evidence has not been substituted,
tampered with, replaced or altered in any material respect.

6.

DNA testing, including Polymerase Chain Reaction ("PCR'", Short Tandem Repeats

("SIX") and mitochondria1 DNA resting, was not available at the trial in 19XS. See testimony of
Don Wyckoff, Trial Transcript Vol. VI, pg. 1646,1652; and U.S. Dept. Of Juttiice, Office of
Justice Programs, National Institute of Justice, 'LTheFuture of Forensic DNA 'Testing: Prediction
of the Research and Development Working Group," (November 2000); NCJ 183697, at pp. 1420.

7.

Testing methods are now available that can establish definitely, even with only very

small amounts of source material, the DNA composition of the substances. I<?.

8.

The results of this new scientific testing have the potential to produce new, non-
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cumulative evidence that would show that it is more probable than not that ~ I Ipetitioner
:
is
innocent.

9.

The testing requested herein would likely produce admissible residts under the Idaho

Rules of Evidence. See, State v. Faught, 127 Idaho 873, 877, 908 P.2d 566 (1995) (DNA testing
results admissible under I.R.E. 702).
10.

DNA testing will establish that Petitioner was not the donor of any of the evidence

noted above.
11.

In that way, We DNA testing will disprove the identification of l'etifioner as the

perpetrator of the crimes committed against Mr. Naddon.
12.

Petitioner requests that he be permitted to test these items at an iiccredited

laboratory of his choice, at his own expense.

13.

Petitioner also requests access to all of the evidence collected bj the police to

determine what additional items, i f my, merit DNA testing.

WHEREFORE, Petitioner requests that thc Court:
1.

Enter an order allowing him to conduct DNA testing on the requested items and

any and all other evidence from the underlying proceedings which may contain
DNA, pursuant to LC. 5 19-4902(b). and then order lis release from custody once
the testing results are obtained as authorized by I.C.

2.

9 19-49021e).

Issue a writ of habeas corpus to have Petitioner brought before it to (a) discharge
him from his unconstitutional confinement and restraint, @) relieve him of his
unconstitutional sentence or (c) grant hi a new trial andlor new sentencing

proceeding;

3.

Order completion of the record of the trial, sentencing and appc:llate proceedings
from the underlying proceedings;

4.

Grant Petitioner leave to file additional affidavits whicl~are curently being

obtained or will be obtained with due diligence to support Petitioner's claim
herein;

5.

Grant undersigned counsel sufficient time to amend the petition if appropriate to
the facts and circumstances known to counsel following requests for discovery;

6.

Grant Petitioner sufficient time to file briefs in support of his contentions
following completion and expansion, if necessary, of the record to include the
necessary evidence, documents and &davits in this and any further amended
petition;

7.

Grant Petitioner discovery allowed under the Rules of Civil Procedure including

but not limited to production of documents regarding relevant records and files
held by Respondent; and
8.

Grant Petitioner an evidentiary hearing on this count and any ether matters as
Respondent may allege in its Answer which create factual issuc:s necessary to the
adequate consideration of the instant count

9.

Petitioner has been on death row since 1988. We has no incorn': of any kind, nor
does he have any assets, other than the money in his prison savlngs account and
the personal possessions in his cell, which he could spend or sell in order to obtain
counsel. Petitioner is entitled to counsel under I.C.

9 19-4904.

Petitioner requests

that Dennis Benjamin, counsel for Petitioner for yeas and ther:fore already very
familiar with his cases, be appointed to represent him in this matter; and
10.

Grant such other and M e r relief as may be appropriate and dispose of the maser
as law and justice require.

%
Dated t h i z day of July, 2005.
Respectfully submitted,

-

.--.

Dennis Benjamin
Nevin, Benjamin & McKay
208-343-1000
Oliver W. Loavy
Capital Habeas Unit
Federal Defenders of Eastern Washington 82: Idaho
208-883-261 1
Attorneys for Petitioner
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CERTFICATE OF SERVICE
y 2005,I caused to be served a true and correct
I hereby certifl that on tki~ -% ofJuly.
copy of the attached document upon the attorneys named below by the method indicated below,
first-class postage prepaid where applicable.
Dane H. Watkins, Jr.
Bonneville County Prosecuting Attorney
605 Noah Capitol
Idaho Falls, Idaho 83402

L. LaMont Anderson
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
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Mail
Nand Delivery
Facsimile
-Overnight Mail

K-U.S.

-

-

U.S.Mail

-Hand Delivery

-Facsimile

-Overnight Mail

Paul Ezra Rhoades, deposes, declares and affirms under penalty of perjury that he has
read the foregoing petition and that the f ~ r alleged
s
therein, are based upon his personal
knowledge and belief that the facts stated are true and carsect to the best of his knowledge, and
that all documents or exhibits included or attached are authentic and true and c:oaect copies.

Paul Ezra Rhoades, a person known to me, appeared before me, a notary public of the
State of Idaho, and verified the foregoing petition, declaring the statements of fact therein are
based upon his personal knowledge and belief, that the facts stated are true and correct to the best
of his knowledge, and that all documents or exhibits included or attached are authentic and true
and correct copies, onyad*-

of July, 2005.

w~33-~-

-0
Notary Public

Seal:
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MY Commission expires: -__

Federal Defenders of
Eastern Washington and Idaho
317 West 6'h Street, Suite 204
Moscow ID 83843
Telephone: 208-883-01 80
Facsimile:
208-883-1 472
defenders@turboner.com

IDIENTYlS B E N J m
Nevin, Benjamin & McKay, LLC
ID Bar #4199
PO Box 2772
Boise, ID 83701-2772
Telephone: 208-343-1000
Facsimile: 208-345-8274

IN TI333 DILSlkRICT COURT OF TEE SEVENTH JUDHClAL DlS,TRPCTOF
THE STATE OF IDAEO, IN AND FOR THE COUNTY OF BmfNEVTLkE

Paul Erma Rhoades,
Petitioner,

)

1
1

>

1

v.
STATE OR ILDAHEB, and
TOM BEAUCLATR, Director, Idaho
Department of Correction, and
GREG FISHER, Warden, Pdabro
Maximum Security Instiktion,

Respondent.

1
1
)

1
)

1
1
1
\

AFFIDAVIT IN SUPPORTOF PETITION
FORPOST-CONVICTIOPI
RELLEF-1

ORIGINAL

CASE NO.

CU-OS-JJJ~~

AFFIDAVIT lN SSUPP<)ltPTOE
PETITION FOR POST-CONVICTION
RELIEF

State of Idaho )
:ss

County of Ada

1

Dennis Benjamin, mindfbl of the penalty of perjury and being duly sworn under oath,
declares and affirms that the following is true to the best o f his knowledge:

1.

I am over the age of 18 and competent to testify.

2,

I am an attorney with Nevin, Benjamin & McKay, LLC, and am appoutted as co-counsel
with the Capital Habeas Unit of the Federal Defenders of the Eastern rlistrict of
Washington and Idaho in Petitioner's federal habeas case in United S&tes District Court
for the District of Idaho, and I am familiar with ?he records, files, pleaclings, facts and
circumstances and related issues surrounding the conviction, sentence, appeal and
postconGcPion proceedings relating to the conviction of and sentence of death imposed
upon Petitioner.

3.

Out of an abundance of caution, Petitioner recently retained Greg Hampikian, Ph.D., sn
expert in forensic biology, to review an FBI report dating from July, 1987, and related
information h m the underlying proceedings in companion Bomevillt: County case
(Bonneville County Case No. 87-04-547'). See Appendix 1 (FBI Report). Based on his
review, Dr. Bampikian has opined that the FBI testing "did absolutely exclude Mr.
Rhoades as a contributor of the semen.".See Appendix 2 (Dr. Hampikian &davit).

4.

Petitioner did not know until within the past forty-two days that the FRI's PGM report
\

exonerated him of the offenses in the companion Bonneville case and, therefore, the

'In the companion Bonneville County case, Petitioner was, among 0 t h things, convicted
of and sentenced to death for the first degree murder of Ms. Susan Michelbacller.

instant matter.
5.

At the guilt phase trial in the companion case, the State made abundantly c l e s in closing

argument that a single actor allegedly committed the kidnaping, robbery, rape, and
murder. Tr. at 2126. Yet the prosecution failed to advise trial counsel for Petitioner that
the FBI's PGM testing had exonerated Petitioner of the rape in the Borneville capital
case and, thus, on the prosec~~tion's
theory of the case, oftlie n~urder.,jee Appendix 1

(FBI Report). But the prosecution went further: While it knew or should have known that
the FBI laboratory report exonerated Petitioner, it not only failed to dismiss the charges
against Petitioner, it elicited testimony from its forensic expert Mr. Donald Wyckoffthat

his PGM test results revealed that Petitioner was aporential contributor of the semen
recovered from the victim. See, e.g., Tr. at. 1687-89. The prosecution went M e r still in

its misconduct by allowing its witness to even furth.er mislead fie jury on crossexanination into thinking that the scientific testing conducted on the recovered semen
was inculpatory regarding Petitioner when, as it laew or should have imown, it was

exculpatory:

Q.

. . .Now, as I understand it, there's dso other tests available
to subtype or subclass the PGM readings?

A.

Yes.

Q.

And it's a fact that you personally did not run any of those
tests, did you?

A.

No.

Q.

Would that not have been helpful to you in further
including or excluding possible donors in this particular
case?

lhFFlVAClli 1N SUPPORT
OR PETITION
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A.

Those samples were sent off for that subtyping.

Q.

And they were also inclusive weren't they?

A.

I can't address those results, I did not do thc analysis.

Tr. at 1779. Worse, in closing argument, the prosecution transformed Mr. Wy6:koff's description
of Petitioner as apossible contributor to a "match." For example, the prosecuring attorney
argued:
Who matches that semen? OnIy the defendant, Paul Ezra Rhoades.
. . .He, alone of the persons who had access, matches.

And as between those two men seen in that van this defendant,
Paul Ezra Rhoades, is the only one who, matches those
characteristics.

There's nn interesting point that both semen samples, that in th~:
vagina and tbat in the mouth match this defendant, they match leach
other. What does that tell us. That they were deposited by the
same individual. It's not coincidekce that they're the same, bui
they're the same because they were deposited by this defendad.
Tr. at 2120-21.
2. The impact of the exoneration in the Bonneville County capital case must extend to

this case since the prosecution contended that the same person committed all ihee offenses.
Further, the State's ballistics expert opined that the gun seized &on] nearby th: car lefi by
Petitioner on a Nevada highway median was used to shoot bullets used in killing the victims in
each o f the three cases for which Petitioner is convicted and sentenced. The Elonneville
prosecuting attorney argued in closing to the capital case jury that since the .3 8 revolver which

was used to kill the victim2was seized from nearby the car Petitioner abandoned on a Nevada
highmy ~ e d i a nit, is clear that Petitioner committed the murder. Because the prosecution relied
on Petitioner's proximity to the gun and the alleged scientific demonstration that the mortal
bullet came from the gun for the inference that Petitioner was the perpetrator, rl showing that he
was not the perpetrator in the Bonneville capital case requires granting him relief or, minimally,

an oppormnigy to conduct whatever testing is available to demonstrate his actual innocence in
this case.

6.

Considered independently and cumulatively, the State's failure in the underlying

(and present) proceedings to advise crid counsel or subsequent counsel that the FBI's PGM test
result exonerated Petitioner in the companion Bonneville case and, therefore cn the State's
theory of the cases, its consequent exoneration of Petitioner of the charges in the linderlyjng
proceedings; its failure to dismiss the charges against Petitioner in the underlying proceedings; its
failure to correct for its expe*t witness' false and misleading testimony, and it!; reliance and,
indeed, exaggeration of that testimony in guilt phase closing argnment in the [:ompanion
Bonneville County case and, thus, compelling Petitioner for guilt phme as well as sentencing

phase purposes to enter into an Aljordplea -- all violated Petitioner's rights under Brady v.
Maryland, 373 U.S. 83 (1963). Giglio v. UnitedStates, 405 U.S. 150 (1972), .md Napue v.
dlinois, 360 U.S. 264 (1959), the Fi&, Sixth, Eighth, and Fourteenth Amendments, Idaho

In the instant case, in which a conviction was secured through an Aljord plea, the
prosecution relied in its offer of proof on the asserted fact that according to it: ballistics expert
Wally Baker, "one of the bullets retrieved from Nolan Haddon's body [was] lired by the .38
caliber revolver that was found adjacent to the green LTD in Nevada" which Petitioner was seen
leaving on a highway median in Nevada. Haddon C.R. at 470 @lea agreement).
AFFIDAVIT IN SUPPORTOF PETITmM
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Constitution, Article 1, Sections 6 (cruel and unusual punishment prohibited) and 13 (due process
guarantee), and Sivak >. State, 8 P. 636, 647 (Idaha 2000) ("Applying this rule as the State
requests would result in Idaho courts being unable to entertain evidence of achial innocence in
successive post-conviction petitlons, even where the evidence was clearly matcaial or had been
suppressed by prosecutorial misconduct.").

7 . Petitioner did not know until witbin the past forty-two days that the FBI's PGM
report exonerated h i of the offenses in the instant matter.

X.

Trial counsel was the same for PetlQone~
in underlying trial court level proceedings

and in the Bonneville County companion case. They failed to provide their folensic expert in the
companion case with sufficient and available information regarding the PGM testing conducted
by the FBI on the swabs collected from the victim and the samples conducted firom Petitioner and
others to allow that expert to discern that the FBI PGM report exonerated Petitloner. Likewise,
in the underlying case, they f a i l ~ dto provide a forensic expert wtth s f i ~ c i e nand
t available
information regarding the PGM testing conducted by the FBI on the swabs collected Prom the
victim and the samples conducted kom Petitioner and others to allow that expert to discern that
the FBI PGM report exonerated Petitioner. Their expert questioned whether he swab contained
spermatozoa or, instead, the victim's cells. Trial coulsei had information avxilable to them that
each of the swabs represenred excellent semen samples.
4
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Dated thi-

<*

day ofJuly, 2005.

Dennis Benjamin

s e e ~ ~ B u ~

R

*@''
$*%%

Subscribe and sworn to before me
this 2 $ day of July, 2005.

3.

BA

d&B,.8-

% P i

No'tary Public for Idaho

l

"e

G $ac*,,,*B.Le
**%#9 ?.B

M y commissioa expires

0%

no6~li~~~B8ar

6".
Dated &day

o f July, 2005.

Respectfully submitted,

G

i

Dennis enj jar kin
Nevin, Benjamin & McKay
208-343-1000
Oliver W, Loewy
Capital Habeas IJnit
Federal Defenders of Eastern W:tshin&ton Le Idaho
208-883-2611

Attorneys for Petitioner

CERTIFICATE OF SERVICE

c5^

day of July, 2005, I caused to be served a true and correct
I hereby certify that on
copy of the attached document upon the aattorneys named below by the method indicated below,
first-classpostage prepaid where applicable.

Dane 13. Watkins, Jr.
Bomeville County Prosecuting Attorney
605 North Capitol
Idaho Falls. Idaho 83402

U.S. Mail
14and Delivery
Facsimile
-Overnight Mail

-

L. LaMont Anderson
Deputy Attorney General
P.O. BOX83720
Boise, Idaho 83720-0010
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Attorney for Respondei~t
IN THE DISTRICT COURT OF TI-IE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE
PAUL EZRA RHOADES,
Petitioner,

1
1
)

1

VS.

)

STATE OF IDAHO,
Respondent.

Case No. CV-05-4298

1
1
1

ANSWER TO SUCCESSIVE
PETITION FOR POSTCONVICTION RELIEF

Dane 13. Watlcins, BonneviIle County Prosecuting Attorney, State of Idaho, and on behalf
of the Respondent, State of Idaho ("State'), a~~swers
Petitioner's ("Rhoades") Successive Petition
for Post-Conviction Relief ("Successive Petition") as follows:
1.

All allegations made by Rhoades in his Successive Petition are denied by the

State unless specifically admitted herein.
2.

Answering i/ 1(1) of Rhoades' Successive Petition, the State denies the sentence

and judgment imposed were the result of "jury verdicts." The State admits the remaining
allegations in 7 I(1).
3.

Answering ?/ 1(2) of Rhoades' Successive Petition, the State admits the allegations

contained therein.
4.

Answering i/ I(3) of Rhoades' Successive Petition, the State admits the allegations

contained therein.
5.

Answering 7 I(4) of Rhoades' Successive Petition, the State denies each and every

factual allegation contained therein, or is without sufficient information to form a belief as to the
truth of the factual allegatiolls contained therein, and therefore denies the same.
ANSWER TO SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF - 1
J:\PSTCONVRhoades 05-4298\Aiiswer.doc

6.

Answering qj I(5) of Rhoades' Successive Petition, the State ad~uitsPetitioner

throughout his Petition and Dr. Hampikian's affidavit refers to the FBI's PGM test report and
that the report relates exclusively to the Bonneville County case No. 87-04-547. As to the
remaining clai~nscontained in

7 I(S), the State denies each and every allegations contained

therein.
7.

Answering

7

I(6) and its subparts of Rhoades' Successive Petition, t11e State

denies each and evely factual allegation contained therein, or is without sufficient information to
for111 a belief as to the truth of the factual allegations contained therein, and therefore denies the
same.
8.

Answering T/ I(7) of Rhoades' Successive Petition, the State denies each and every

factual allegation contained therein, or is without sufficient information to for111 a belief as to the
truth of the factual allegations contained therein, and therefore denies the same.

9.

Answering

7

I(8) of Rhoades' Successive Petition, the State adnlits that the

Petitioner incorporates by reference the Affidavit In Support of First Amended Petition For PostConviction Relief. The States denies this Court should allow additional time for Rhoades to
conduct discovery, ascertain whether additional ~lleritoriousclaims should be raised, amend the
Successive Petition or file affidavits in support of the Successive Petition.
10.

Answering 7 I(9) of Rhoades' Successive Petition, the State denies each and every

factual allegation contained therein, or is without sufficient informatio~lto f o m ~a belief as to the
truth of the factual allegations contained therein, and therefore denies the same.
11.

Answering

T/ (1) and its suhparts of Rhoades' Successive Petition, First Ground,

the State denies each and every factual allegation contained therein, or is without sufficient
information to form a belief as to the truth of the factual allegations contained therein, and
therefore denies the same.
12.

Answering

7 (2) and its subparts of Rlloades'

Successive Petition, First Ground,

the State denies each and every factual allegation contained therein, or is without sufficient
information to form a belief as to the truth of the factual allegations contained therein, and
therefore denies the same.

ANSWER TO SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF - 2
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13.

Answering

T/ (3) of Rhoades' Successive Petition, First Grouild, the denies each

and every factual allegation contained therein, or is without sufficient information to form a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
14.

Answering

(4) of Rhoades' Successive Petition, First Ground, the State denies

each and every factual allegation contained therein, or is without sufficient infonnation to form a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
15.

Answering 7 (5) of Rhoades' Successive Petition, First Ground, the State denies

each and every factual allegation contained therein, or is without sufficient information to form a
belief as to the truth of the factual aliegations contained therein, and tllerefore denies the same.
16.

Answering

(6) of Rhoades' Successive Petition, First Ground, the State denies

each and every factual allegation contained therein, or is without sufficient infolnlation to form a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
17.

Answering 11 (1) and its subparts of Rl~oades' Successive Petition, Second

Ground, the State denies each and eveiy factual allegation contained therein, or is without
sufficient information to foml a belief as to the truth of the factual allegatiolls contained therein,
and therefore denies the same.
18.

Ailswering T/ (1) and its subparts of Rlloades' Successive Petition, Third Ground,

the State denies each and every factual allegation contained therein, or is without sufficient
informati011 to form a belief as to the truth of the factual allegations contained therein, and
therefore denies the same.
19.

Answering 7 (2) and its subparts of Rhoades' Successive Petition, Third Ground,

the State denies each and every factual allegation contained therein, or is without sufficient
information to form a belief as to the truth of the factual allegations contained therein, and
therefore denies the same.
20.

Answering (1) and its subparts of Rhoades' Successive Petition, Count Four, the

State denies and opposes Petitioner's request to conduct sciei~tifictesting that may conduct
"DNA" collected by the State in the i~lvestigationof the murder of Nolan Haddon.

ANSWER TO SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF - 3
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21.

Answering

7 (2)

of Rhoades' Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to fonn a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
22.

Answering

7 (3)

of Rhoades' Successive Petition, Couilt Four, the State admits

the allegations contained therein.
23.

Answering 7 (4) and its subparts of Rhoades' Successive Petition, Count Four, the

or is without sufficient
State denies each and every factual allegation contained tl~ereii~,
information to for111 a belief as to the truth of the factual allegations contailled therein, and
therefore denies the same and opposes Petitioner's request to conduct scientific testing that may
conduct "DNA" collected by the State in t11e investigation of the murder of Nolan Haddon.
24.

Answering

7 (5) of Rhoades'

Successive Petition, Count Four, the State denies

each and evevy factual allegation contained therein, or is without sufficient infonnation to form a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
25.

Answering

7 (6) of Rhoades'

Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient infonnation to form a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.
26.

Answering 'j (7) of Rhoades' Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to foml a
belief as to the truth of the factual allegations contained therein, and therefore denies the same.

27.

Answering

7 (8) of Rhoades'

Successive Petition, Count Four, the State denies

each and every factual allegatio~~
contained therein, or is without sufficient information to form a

. belief as to the truth of the factual allegations contained therein, and therefore denies the same.
28.

Answering 'j (9) of Rhoades' Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to forn1 a
belief as to the truth of the factual allegations contained therein, and, therefore, denies the same.
29.

Answering 7 (10) of Rhoades' Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to form a
belief as to the truth of the factual allegatio~lscontained therein, and, therefore, denies the same.

ANSWER TO SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF - 4
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30.

Answering 7 (1 1) of Rhoades' Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient infonnation to form a
belief as to the truth of the factual allegations contained therein, and, therefore, denies the same.
31.

Answering

7 (12) of Rhoades'

Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to form a
belief as to the truth of the factual allegations conlained therein, and, therefore, denies the same
and opposes Petitioner's request to conduct scientific testing that may conduct "DNA" collected
by the State in the investigation of the murder of Nolan Haddon.
32.

Answering

1 (13) of Rhoades'

Successive Petition, Count Four, the State denies

each and every factual allegation contained therein, or is without sufficient information to form a
belief as to the truth of the factual aliegations contained therein, and, therefore, denies the same
and opposes Petitioner's request to access all the evidence collected by the police to determine
what additional items, if any, merit DNA testing.

FIRST AFFIRMATIVE DEFENSE
Rhoades's Successive Petition fails to state a claim upon which relief can he granted.

SECOND AFFIRMATIVE DEFENSE
Rhoades has failed to allege or demonstrate any prejudice as a result of the allegations
contained in his Successive Petition.

THIRD AFFIRMATIVE DEFENSE
Rhoades's Successive Petition contains bare and conclusory allegations unsubstantiated
by sufficient affidavits, records or other admissible evidence.

FOURTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition contains allegations which are tactical in nature and fails
to establish ineffective assistance of counsel.

FIFTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition fails to raise a genuine issue of material fact.

ANSWER TO SUCCESSIVE PETITION FOR POST-CONVICTION RELIEF - 5
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SIXTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition has raised allegations which should have been raised on
direct appeal and are not appropriate matters to be raised in a petition for post-conviction relief.
I.C. 5 19-4901.

SEVENTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition is untimely in violation of the UPCPA's one-year statute
of limitation. I.C. 5 19-4902.

EIGHTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition is a successive petition in violati011of I.C. 5 19-4908.

NINTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition is subject to the doctvine of res judicata because some of
the claims have been previously litigated.

TENTH AFFIRMATIVE DEFENSE
Rhoades's Successive Petition is subject to the law of the case doctrine because some of
the facts alleged in the Successive Petition are substantially the same as facts raised in prior
appeals.
WHEREFORE, the State prays for relief as follows:
1.

That Rhoades's Successive Petition be denied;

2.

That Rhoades's Successive Petition be dismissed;

3.

For other and furth

DATED this 231d day of August 2005
.

---

-
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VERIFICATION
On behalf of the State, Dane H. Watkins, being first duly sworn under oath, deposes and
says:
1.

I a111one of the attorneys for the Respondent in the above-entitled matter.

2.

That the facts contained in the foregoing answer to Petitioner's Successive

Petition for Post-Coilviction Relief are true a n d , m y t to the best of nly knowledge.

\

Bonnevt le County Prosecuting Attorney

STATE OF IDAHO

1
) ss:

COUNTY OF BONNEVILLE

1

I hereby certify that on this 23rdday of August 2005, personally appeared before me Dane
H. Watkins who, being first duly sworn, declared that he is representing the respondent in this
action, and that the statements contained in the foregoing document are believed to be true.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal on
this day and year first above written.

0

1 ~ & 4 4 q :

~otaG
Public for the State of Idaho
Residing at: Rigby, Idaho
Commission Expires: 04/18/2007
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on or about the 231d day of August 2005, I caused to be
serviced a true and correct copy of the foregoing document by the method indicated below,
postage prepaid where applicable, and addressed to the following:
Mr. Dennis Benjamin
NEVIN, BENJAMIN & MCKAY, LLP
P.O. Box 2772
Boise. Idaho 83701-2772
Mr. Oliver W. Loewy
Capital I-labeas Unit
Federal Public Defenders of Eastern
Washington & Idaho
317 West 6"' Street, Suite 204
Moscow, Idaho 83843

L. LaMont Anderson
Idaho Attorney General's Office
P.O. Box 83720
Boise, Idabo 83720-0010
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZRA EWOADES:
Petitioner,
vs.
STATE OF IDAHO,

1
1
1
1
1
1

Case No. CV-2005-4298

MINUTE ENTRY

1

September 26, 2005, a status conference came on for hearing before the Hoilorable 3011 J.
Shindurling, District Judge, sitting in cha~nbersat Idaho Falls, Idaho
Ms. Rhonda Quiiltana, Deputy Court Clerk, was present
Mr. Oliver Loewy appeared telepllo~licallyon behalf of the petitioner. Mr. Dane Watkins
Jr. appeared in person oil behalf of the responde~it.
Mr. Loewy addressed the Court illdicating that the "Hoffinal" case had bee11 decided by
Supreme Couit and requested that a briefing scl~edulebe ordered
Mr. Watltins had no objecf on
The Court scheduled Respondeilt's brief due on October 26,2005, Petitioner's brief by
Noveinber 9, 2005, and Respondent's reply brief by Noveinber 23,2005. The Couit further
ordered that a status conference be held 011Noveinber 14, 2005, at 10:00 a.m,
Court was thus adjourned.

c: Prosecutor
Oliver Loewy
Deru~isBeiljanlin

MINUTE ENTRY

-

1

V

Dis -i t Judge

IN THE DXSTRICT COURT OF THE SEVENTH JUDICIAI

ISTRICT OF THE

6) ET 22

P5 09

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZRA RI-IOADES,
Petitioner,
vs.

1
1
1

Case No. CV-2005-4298

1
1

ORDER FOR
STATUS CONli%RENCE

STATE OF IDMIO,

1
Respondent.

IT IS HEREBY ORDERED that counsel of record appear for a status conference 011 the
14"' day of Novenlber, 2005, at the hour of 10:00 a.m., before the Honorable Jon J. Shindurling,
District Judge, at Bonneville County Courthouse to report on the status of this action and to
schedule further proceedings.
A telephone conference may be held upon request of counsel. If counsel wishes this
inatter be heard via telephone conference, counsel must advise the couit at least 24 hours prior to
the hearing date. Counsel requesting the telephone conference nlust contact opposing counsel,
informing them of the request for the telephone co~lferenceand initiate the call to (208) 5291350, Ext. 1378.
DATED this - y d a y of October, 2005.

ORDER FOR STATUS CONFERENCE

- 1

CERTIFICATE OF SERVICE

QYJ'

I hereby certify that on this -day of October, 2005, I did send a true and correct copy
of the foregoing document upon the parties listed below by mailing, wit11 the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by causing the
I
same to be hand-delivered.
Dane H. Watltins Jr.
Bonneville County Prosecuting Attollley
Coultl~ouseBox
Idaho Falls, Idaho 83402
Mr. Oliver W. Loewy
Capital Habeas Unit
Federal Public Defenders of Eastern
Washi~~gton
& Idaho
201 North Mali1 Street
Moscow, Ida110 83843
Mr. Denn~sBenjamin
NEVW, HERZFELD, BENJAMIN & MCIUY, LLP
P.O. Box 2772
I
Boise, Idaho 83701

ORDER FOR STATUS CONFERENCE

-

2

IN THE DISTRICT COURT OF THE SEVENTII JUDICIAL DISTRICT OR TIIE
STATE OF IDAI-IO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZRA RIIOADES,
Petitioner,
VS.

STATE OF IDAI50,
Respondent.

1
1
1
1
1
1
1

Case No. CV-2005-4298
MINUTE ENTRY

-

Novanber 14, 2005, a status coliferellce came 011 for hearing before the Honorable Jon J.
Shinduriing, District Judge, sitting in cl~ambersat Idaho Falls, Idaho
Ms. Rhonda Quintana, Deputy Court Clerk, was present,
Mr. Oliver Loewy appeared on behalf of the petitioner
Mr. L. LaMont Andersoll and Mr. Dane Watkins Jr. appeared on belialf of the respondent.
The parties discussed the status of the existing post co~ivictio~i
cases and pending liiotio~ls
before the Court.
The Court re-scheduled Respondelit's Motioii to Take Judicial Notice and Petitioner's
Motion to Anend Petitioli for Post Collvictioll Relief for Deceliiber 12, 2005, at 10:30 a.m.
Court was thus adjourned.

c: Prosecutor
LaMont Anderson
Oliver Loewy
Dennis Benj m i n

~ i & c t Judge

L
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From-NEViN BEN)'''

* McKAY

P

CAPITAL HABEAS UNIT
Fedaral Dofenders of
Eastern Washingtan and Idaho
317 West 61hStreat, Suite 204
Moscow ID 83843
Talephona: 208-883-0180
Facsimile:
208-583-1472
defe~d~@turbonet.com

DENNIS BENJAMIN
Ncvin, Bcirjamin & McKay, LLC
ID Ba MI99
PO Box 2772
Boise, ID 83701-27'92
Telepl~one:208-343-1000

Facsimile: 208-345-8274

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
Tm STATE OF IDAHO, W AND FOR THE COUNTY OF 'BQNNEVILLE

Paul Ezra Rhoades,
Petitioner,

)

1

1
)

1

v.
STATE OF IDAHO, and
TOM BEAUCEAIR, Director, Xdnho
Deparbnent of Correction, and
GREG FISHER, Warden, Idaho
Naximnm Security InsWution,
Respohdent.

CASE NO. CV-05-4298

NOTION FOR LIMITED ADhlTSSXON
)

1
1
1
)

1

Undwsigned local counsel, Dennis Benjamin, moves pursuant.to Idaho Bar Comfaissian

Rule, 222, for the limited admission of the undersigned applying counsel, Oliver W. Loewy, to
k 1 o ~ ~ o ~ tRi o~ai m A
o I I M ~ S B ~-1~ O N

L

28-05

I I :36am

From-NEVlN BENJ'

7 McKAY

P

2083458274

1-695

P 03/06

F-287

allow him to appear for Forairionor in the above-cap~iorwd.
rnaTter,prohoc vice and.to allow him ta
do so without payment of any fee.

Applying counsal,, Oliver W. b e % oertifhs that he i s an active member, in good

standing, of the bar of the State of lllinois; that he maintains the regular practice of law at:the,
sbove-noted address as an Assistant Federal Defender; thtit his practice is limited exclusively to

rcpmmtlttg indigent clients; and that he is a reside~xo f the Statc of Idaho but is not liceusad to
pradicc law in the stare courts of Xdoho.
.&!I

Loewy certifies r b t ha has previously becn

admitted under ldaho B ~ Commission
Y
Rule 222 and appeared a8 counsel in tha Idaho state
coufis in Sfxarrv. S m , Case No. SP02-151,Shcart V , State, Case No. SP02-00109, and State v.
Sluau6, Case: No.

8495, all in the Second .Tudicid District, as well as in Rhoades v. Srare. Caee

No. CV-02-4674,
and Sme v. Rhoades, C-87-04-547.
Both undersigned counsel certify that a copy of this motion hcis been served on all other
parties to this matter and that a copy ofthe motion has becn provided to tlre Idaho State Bar.

Looal oounscl, Dennis Benjamin,cdes

that the abave infomation is tm to the best of

bis knowledg8, &er reasonable investigation. Local counsel ac&owledges that his attendanw

sball be required at all court proceedings in which applying counsel appsars, unless specifically
mcused by ths trial judge.
Applying counsel also moves that the court waive the two bmdred dollar ($200) fee
generally required for a limited appearance. Petitioner is aa indigent

raw h a r e who hs

previously been granted i ~forma
l
pauperis status by t& Idaho state courts and the United States

District Court for the Diswict of Idaho. Applying counsel, Oliver W. Loewy, generates no fees as
a result of his representation ofpetitioner and is en attorney empyoyed by tbe Capitd Habeas Unit

,.

~.

C .Z8-05 1 1 :%am

From-NEVIN BEN."

'
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P

2083458274

.~

T-695

P.04/06

F-287

of thc Federal Defenders of Eastern Washington & IdaZlo ("Federal Defandsrs"), which is
appointed to represen1 Petitioner in federal court. T h e Federal Defmdsrs will not seek payment

for their representation of petitioner instate court.

%
~ a t e tdh i i s x d a y of December, 2005.

Looal Counsel

MOTIONRORbXMtTKD ADMISSION 3

Applying Counsel

,

t -28-05 11 :37an

From-NEVlN BENJ)"

1 McKAY

P

2083458274
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F-287

m c A T E OF SER-

P I day of December, ZOOS,
x
, hereby c e ~ t i @the1 on t
he&?
r
D
m
A
I caused to be served a true dd correct copy ofthe foregoing document by the me:rhod jndioakd
A

below, first class postage prepaid where applicable, addrcsited to:

Dana El. Watkins
Bonneville County Prosecutor's Office
605 North Capital
Idaho Falls, Idaho 83402

US.Mail

-EIand
Delivery
Facsimile

_

F~rdemlExpress

Dsc-28-05

l l:37am

From-NEVIN BENJA"'

' McKAY P

2083458274

7-695

P 06/06

F-287

I

ISTEE DISTRICT COURT OF TRli SEVENTH JUDl
THE STATE OF IDAHO, IK AND FOR TIIE COUNT

Paul Ezra Rhoades,
Petitioner,

1
)

CASE NO.'CV-05-4398

)

............

1

..............

STATE OR IDAHO,and
TOM BEAUCLAIR, Director, Idrho
Department of Correction, and
GREG FISHER, Warden, ldnho
Maximum Security Xnetitutian,

1
1

ORDER GRANTING LIMWED
APPEARANCE AM[) WbXVER

1

1

The motion for limited appearance of Oliver W. Loewy in these proceedings i s granted.

Mr, Loewy may file pleadings in the above-captianad matters as he deems neoessary and without

local counsel. The request to grant the limited appearance with waiver of fee is aiso granted. NO
payment of any atwrney fees or tz?wA expenses to Mr. Coewy or his employer. Fedbrai Defenders

o f Eastem Washington and Idaho, will be &ranted.

of December, 2005,

/

.

-.

.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

1
1
1
1
1
1
1
1

PAUL EZRA RHOADES,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

Case No. CV-2005-4298

ORDER FOR
STATUS CONFERENCE

)

IT IS HEREBY ORDERED that counsel of record appear for a status conference on the
5"' day of March, 2007, at the hour of 10:OO a.m., before the Honorable Jon J. Shindurling,
District Judge, at Bonneville County Courthouse to report on the status of this action and to
schedule further proceedings
A telephone conference may be held upon request of counsel. If couilsel wishes this
matter be heard via telephoile conference, counsel must advise the court at least 24 hours prior to
the hearing date. Couilsel requesting the telephone conference must coiltact opposing counsel,
informing them of the request for the telephone conference and initiate the call to (208) 5291350, Ext. 1378.
DATED this &day

ORDER FOR STATUS CONFERENCE

of February, 2007.

-

1

CERTIFICATE OF SERVICE

?5!?

I hereby certify that on this
day of February, 2007,I did send a true and correct copy
of the foregoing document upon the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by causing the
same to be hand-delivered.
Mr. Dane H. Watkins Jr.
Bonneville County Prosecuting Attorney
Courthouse Box
Idaho Falls, Idaho 83402
Mr. LaMont Anderson
Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-001 0
Mr. Oliver W. Loewy
Capital Habeas Unit
Federal Public Defenders of Eastern
Washington & Idaho
201 North Main Street
Moscow, Idaho 83843
Mr. Dennis Benjamin
NEVIN, IHERZFELD, BENJAMIN & MCKAY, LLP
P.O. Box 2772
Boise, Idaho 83701
..,".

.

,,P
L j-?,:

$(Q
.

7!L:C,.;&,

/+ .."'
\? ,...4,.
-p
w
-, W - ~ T ~ : : : " : ; . ?ale
,--

RONALD LON~MORE
Clerk offlzeeistrict Court

ORDER FOR STATUS CONFERENCE

-
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.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZR4 RHOADES,
Petitioner,
vs.
STATE OF IDAHO,

1
1
1
1
1
1

Case No. CV-2005-4298

MINUTE ENTRY

)

Respondent.

1

March 5,2007, a status conference came on for hearing before the Honorable Jon J.
Shindurling, District Judge, sitting in chambers at Idaho Falls, Idaho.
Ms. Rhonda Quintana, Deputy Court Clerk, was present.
Mr. Oliver Loewy and Mr. Dennis Benjamin appeared telephonically on behalf of the
petitioner

Mr. Dane Watltins Jr. and Mr. L. Lamont Anderson appeared in person on behalf of the
respondent.
Mr. Loewy informed the Court that he would withdraw Count IV of the petition and
proceed on Couilts I, I1 and 111.
The Court re-scheduled Status Conference for September 10,2007, at 9:30 a.m.
Court was thus adjourned.

c: Prosecutor
Larnont Anderson
Oliver Loewy
Dennis Benjamin

MINUTE ENTRY - 1

DANE H. WATKINS, JR.
BONNEVILLE COUNTY PROSECUTING ATTORNEY
605 N. Capital Avenue
~00.1I;/!+%
-7
Idaho Falls, Idaho 83402
(208) 529-1350 Ext. 1773

g

'3

0.
.J. 4

Attorney for Respondent
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
THE STATE OF IDAHO, COUNTY OF BONNEVILLE

PAUL EKRA MOADES,

1

Case No. CV-05-4298

I

Petilioner,
VS.
STATE OF IDAHO,

1
1
1
1
)

MOTION FOR APPOINTMENT
OF ASSISTING SPECIAL
PROSECUTING ATTORNEY

1
Respondent.

1
I

The State of Idaho hereby moves the Court for its order appointing a special deputy
prosecutor, and requests the court to appoint L. LaMont Anderson, as a Special Deputy
Prosecuting Attorney to assist the Bonneville County Prosecutor's Office in the above action. L.
LaMont Anderson is a Deputy Attorney General for the State of Idaho. L. LaMont Anderson
was appointed as a Special Deputy Prosecutor and is assisting the State in Petitioner's CV-02-

3822 post-conviction action. On March 5, 2007, the Court held a status conference at which
time the parties and the Court discussed the status of CV-02-3822, of which Mr. Anderson is a
Special Deputy Prosecuting Attorney and CV-05-4298 of which L. LaMont Anderson has
appeared.

L. LaMont Anderson has obtained the necessary authorization froin the Idaho

Attorney General and is willing to serve as an assisting Special Deputy Prosecuting Attorney in
the above captioned case.

1
MOTION FOR APPOINTMENT OF ASSISTING
SPECIAL PROSECUTING ATTORNEY
J:WSTCONV\Rhoades 05-4298kpecial prosecutor motion.doc

This Petition is based upoil Idaho Code

5 31-2603, the facts and circumstances

surrounding this petition and the discussioil held between the Court and the parties at the March
5th Status Conference.
Dated this 6" day of March

Bonnevik County Prosecuting Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 6" day of March 2007, I served a true and correct
copy of the foregoing docuinent on the followi~lgparties by hand delivery or by placing tile
same in the mail with the correct postage affixed thereon.
Mr. Oliver W. Loewy
Capital Habeas Unit
Federal Public Defenders of Eastern
Washington & Idaho
20 1 North Main Street
Moscow, Idaho 83843
Mr. Dennis Benjamin
NEVIN, HERZFELD, BENJAMIN & MCKAY, LLP
P.O. Box 2772
Boise, Idaho 83701
L. LaMont Anderson
Idaho Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-0010

Roxailn Laird

2
MOTION FOR APPOINTMENT OF ASSISTING
SPECIAL PROSECUTING ATTORNEY
J:WSTCONV\Rhoades 05-4298\special prosecutor motion.doc

IN THE DISTRICT COURT OF THE SEVENTH .I
THE STATE OF IDAHO, COUNTY OF

PAUL EZRA RHOADES,
Petitioner,
vs.
STATE OF IDAHO,
Respondent.

1
1
1
1
1
1
1
1
1

case NO. ~ ~ - ( ; 7 5 - 4 # 19 A10 :38

ORDER FOR APPOINTMENT
OF ASSISTING SPECIAL
PROSECUTING ATTORNEY

On March 5, 2007, the State's Motion for Appointment of Assisting Special
Prosecuting Attorney came for a status conference before the Court. Based upon the motion
and the matters discussed at the status conference, the Court finds good cause being present to
grant the State's motion, therefore;
IT IS HEREBY ORDERED that L. LaMont Anderson is hereby appointed as assisting
Special Deputy Prosecuting Attorney for the above matter.
Dated this

2

day of March 2007.

1
ORDER FOR APPOINTMENT OF ASSISTING
SPECIAL PROSECUTING ATTORNEY
J:\PSTCONV\Rhoades 05-4298\special prosecutor order.doc
C iJ
u

.

NOTICE OF ENTRY
I HEREBY CERTIFY that on the L%ay
of March 2007, 1 served a true and correct
copy of the foregoing document on the following parties by hand delivery or by placing the
same in the mail with the correct postage affixed thereon.
Dane H. Watkiils
Boilileville County Prosecuting Attorney
Courthouse Box
Idaho Falls. Idaho 83402
Mu. Oliver W. Loewy
Capital Habeas Unit
Federal Public Defenders of Eastern
Washington & Idaho
201 North Main Street
Moscow, Idaho 83843
Mr. Dennis Benjamin
NEVIN, HERZFELD, BENJAMIN & MCKAY, LLP
P.O. Box 2772
Boise, Idaho 83701
L. LaMont Anderson
Idaho Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-0010

2
ORDER FOR APPOINTMENT OF ASSISTING
SPECIAL PROSECUTING ATTORNEY
J:\PSTCONV\Rhoades 05-4298\special prosecutor order.doc

IN TI-IE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF RONNEVILLE
PAUL EZRA RHOADES,

1

Petitioner,

1

Case No. CV-2005-4298

1
1
1

ORDER FOR
STATUS CONFERENCE

vs .
STATE OF IDAHO,
Respondent

IT IS HEREBY ORDERED that counsel of record appear for a status conference on the
10'" day of September, 2007, at the hour of 9:30 a.m., before the Honorable Jon J. Shindurling,
District Judge, at Bonneville County Courthouse to report on the status of this action and to
schedule further proceedings
A telephone conference may be held upon request of counsel. If counsel wishes this
matter be heard via telephone conference, counsel must advise the court at least 24 hours prior to
the hearing date. Counsel requesting the telephone conference must contact opposing counsel,
informing them of the request for the telephone conference and initiate the call to (208) 5291350, Ext. 1378.
DATED this &day

of March, 2007.
/

ORDER FOR STATUS CONFERENCE

-

1

CERTIFICATE OF SERVICE

I hereby certify that on this

PG

day of March, 2007,s did send a true and correct copy of
the foregoing document upon the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by causing the
same to be hand-delivered.
Mr. Dane 13. Watkins Jr.
Bom~evilleCoullty Prosecuting Attorney
Courthouse Box
Idaho Falls, Idaho 83402
Mr. LaMont Anderson
Attorney General's Office
P.O. Box 83720
Boise. Idaho 83720-0010
Mr. Oliver W. Loewy
Capital Habeas Unit
Federal Public Defenders of Eastern
Washington & Idaho
201 North Main Street
Moscow, Idaho 83843
Mr. Dennis Benjamin
NEVIN, HERZFELD, BENJAMIN & MCKAY, LLP
P.O. Box 2772
Boise, Idaho 83701

RONALD LONGMORE

ORDER FOR STATUS CONFERENCE - 2

LAJVRENCE G. WASDEN
Attorney General
State of Idaho
STEPHEN A. BYWATER
Deputy Attorney General
Chief, Criminal Law Division
L. LaMONT ANDERSON, ISB #3687
Deputy Attorney General
Criminal Law Division
Capital Litigation Unit
P.O. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-4539
DANE WATKINS, JR., ISB #5852
Bonneville County Prosecuting Attorney
605 N. Capital
Idaho Falls, ID 83402
Telephone: (208) 529-1348

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZRA RHOADES,

1

CASE NO. CV-05-4298

1
1
1
1

MOTION FOR SUMMARY DISMISSAL
BASED UPON STATUTE OF
LIMITATIONS

Petitioner,
vs.
STATE OF IDAHO,
Respondent.

1
1

COMES NOW, Respondent, State of Idaho ("state"), by and through its attorneys,

L. LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and
Special Prosecuting Attorney for BoimeviJle County, and Dane H. Watkins, Jr.,

L \3

MOTION FOR SUMMARY DISMISSAL BASED UPON STA TUTE OF LIMITATIONS - I

Prosecuting Attorney for Bonneville County, State of Idaho, and does hereby move,
pursuailt to I.C. § 19-4906(c), for summary dismissal of Petitioner's Petition for PostConviction Relief filed on or about July 29,2005.
The basis of the state's motion is that the claims in Petitioner's Petition for PostConviction Relief are untimely under LC. § 19-4902(a) and(b). Therefore, the state is
entitled to judgment as a matter of law.
DATED this 24thday of August, 2007.

Deputy ~ t t o f i i e n e r a l and
Special Prosecuting Attorney 'for
Bonneville Coui~ty

I3:" 'dc
MOTION FOR SUMMARY DISMISSAL BASED UPON STATUTE OF LIMITATIONS - 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on or about the 24"' day of August, 2007, I caused to
be seiviced a true and correct copy of the foregoing document by the method indicated
below, postage prepaid where applicable, and addressed to the following:
Oliver W. Loewy
Federal Defenders of Eastern
Washillgto11& Idaho
3 17 W. 6"' Street, Suite 204
Moscow, ID 83843

X U.S. Mail
Hand Delivery
Overnight Mail
Facsimile
Electronic Court Filing

Dennis Benjamin
Nevin, I-Ierzfeld, Benjamin & McKay
P.O. Box 2772
Boise, ID 8370 1

X U.S. Mail
-Nand Delivery
Ovenlight Mail
Facsimile
Electronic Court Filing

Dane H. Watkins, Jr.
Bonneville County Prosecuting Attorney
605 N. Capital Avenue
Idaho Falls, ID 83402

X U.S. Mail
-Hand Delivery
Overnight Mail
-Facsinlile
Electronic Court Filing

Deputy Attorney ~ e a k ; a l
Chief, Capital>kgation Unit

,. "

$"'

L3

MOTIONFOR SUMMARY DISMISSAL BASED UPON STATUTE OF LIMITATIONS - 3

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL EZRA RHOADES,
Petitioner,
VS.

1
1
1

Case No. CV-2005-4298

I

STATE OF IDAHO:
Respondent.

1
1
1
1

MINUTE ENTRY

September 10,2007, a status conference came on for hearing before the Honorable Jon J
Shindurling, District Judge, sitting in chambers at Idaho Falls, Idaho
Ms. Rhonda Quintana, Deputy Court Clerk, was present.
Mr. Oliver Loewy appeared telephonically on behalf of the petitioner.
Mr. Dane Watkins Jr. appeared in person on behalf of the respondent.
The Court acknowledged the filing of Respondent's Motion for Summary Dismissal
Based Upon Statute of Limitations filed with the Court on August 27, 2007.
The parties requested a briefing schedule and notice of time for motion.
The Court indicated that petitioner's response brief must be filed by October 5,2007 and
respondent's reply brief so filed by October 19,2007. Oral argument shall be heard on
November 5,2007 at 10:OO a.m. at the Bonneville County Courthouse.

MINUTE ENTRY

-

1

c: Prosecutor
Lamont Anderson
Oliver Loewy
Dennis Benjainiil

MINUTE ENTRY

-

2
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CAPITAL HABEAS UNIT
Federal Defender Services of Idaho
317 West 6' Stmet, Suite 204
Moscow ID 83843
Telephone: 208-883-0180
Facsimile:
208-883-1472
DENNIS BENJAMIN
Nevin, Benjamin, McKay & Bslrtl,ett,LLP
ID Bar #4199
PO Box 2772
Boise, ID 83701-2772
Telephone: 208-343-1000
Facsimile:
208-345-8274

XN THE DXS'KRTCT COURT OF TEXE SEVENTH JUDICIAL DISTRICT OF
T , mSTATE OF I'DAHB, IN AND FOR THE COUNTY OF BONNEVILLE

Paul Ezra Rhoades,
Petitioner,

1

j
1

CAPITAL CASE

1

i

CASE NO. CV-05-4298

1

OPPOSITION TO MOTION FOR
SUMMARY DISMXSSAL BASED
UPON STATUTE OF LIMITATIONS

I
STATE OF IDAHO, and
TOM BEAUCLMR, Director, Idaho
Department o f Correction, and
GlWG FISHER, Warden, Idaho
Maximum Security Institution,

)

1
1
1
)

Respondent.

1

Respondents claim that Mr. Rltoades' Petition for Post-Conviction ReZief("l)etition")
should be summarily didjsmied because each of its four grounds wete mtirnely filed. To support
this claim, Respondents note that Mr. Rhoades filed his Petition on July 29,2005, years after the
OPPOSFFION TO MOTION
FORSUMMARY I)lSMlSSAL
BASED UPON STATUTE OF LIMITATIONS - I
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relevant statutory limitations period for each ground expired. Respondents also assert that
Petitioner has failed to meet his burden to be entitled to equitable tolling. Petitioner does not
dispute that each of the grounds in his Petitioz was filed after the relevant statute of limitations
expired. However, as a matter of federal constitutional law and state laxv, he is entitled to

equitable tolling or some other k i d of exception to those 1imi.tationperiods. This is because his
failure to b,ring his Pelirion within the limitation periods is due to (1) the prosecution's illegal,

.."

,,...

U".,< ;.i
'
. ,,.,

unethical, and apparently criminal knowing deception of the jurors and court by eliciting false
testimony from its expert witness at trial in Petitioner's companion Bonneville County capital
conviction and sentence in violation of Petitioner's right to due process, Giglio v. IJnitedSfates,
405 U.S. 150, 153 (1972), and (2) the pprseoution's illegal and unethical failure (and its

continuing failure) to disclose to Petitioner that it had elicited that false testimony from its expert
witness in violation of Petitioner's right to due process. Brady v. Maryland, 373 U.S. 83 (1963);
Napue v. Rhois, 360 U.S. 264 (1959) (prosecution may not present false testimony or use other

false evidence to obtain a conviction).'

'The prosecution's knowingly presenting false testimony to the jury and court a d its
failure (and continuing failure) to disclose that to the defense was ilJegal because it violated its
constitutional duty to disclose all exculpatory material to the defense. Brady; Napue; Sivak. It
was unethical because it violated the prosecuting attorney's duty not to "offer evidence that the
lawyer kno~vsto be false" as well as his duty not to "falsify evidence, counsel or assist a witness
to testifjlfalsely." Idaho Rules o f Professional Conduct, Rule 3.3(a)(4) & 3.4(b) (1987)
(en~phasisadded), Tlie State's continuing failure to acknowledge its knowing presentation of
Mse evidence to the juty and court i s also a continuing violation of its duti.es under the Idaho
Rules of Prol'essional Conduct. The initial knowing presentation of false evidence was
appmntly criminal because it appears to h.ave violated Idaho Code Section 18-5410
(Subornation of pe~jwry).The State's, particularly We Atrorney General's, apparent fdlure to
conduct a criminal investigation into the prosecution's knowing presentation of false evidence is,
at the very least, troubling.
OPPO~ITION
1.0 MOTIONFORSLWARY
DIS~SSAI.
BASEDUPON STATUTE
OF LIMITATIONS -2

p.5.,
, :.> ., \:,

15/05/2007

I,

15: 44

208883147q

CAPITAL HABEAS ' " 'TT

PAGE

04/18

EACH OF MR. RHOADES' FOUR GROUNDS FOR RELXEF WERE TIMELY FILED
BECAUSE FIE WAS CONSTXTUnONACLY ENTITLED TO AND DID RELY ON
T I E PROSECUTION'S ABIDING ITS LEGAL AND ETHICAL OBLIGATIONS.
RESPONDENTS' ARGUMENT THAT MR. RHOADES WAS TOO SLOW TO
DISCOVER THAT THE PROSECUTION KAD KNOWINGLY PRESENTED FALSE
MATERIAL EVIDENCE AT TRIAL AND THAT IT HAD FAILED TO EVER
DISCLOSE THAT TO HIM FLIES IN THE FACE OF MR. RHOADES' STATE AND
FEDERAL CONSTITUTIONAL RIGHTS AS WELL AS THE PROSECUTJON'S
LEGAL AND ETHICAL RESPONSIBILITIES.
Each of the four grounds on which Mr. N~oadesseeks relief rests on material events and
.

, 2 , .:,...:.

V,L,>

facts rel,atingto a Bonmville County cap,ital case in which he was sentenced to death on March
24, 1986, less than four weeks before the criminal proceedings underlying the instant mattor

resolved in an Alford plea and concurrent sentences of indeterminate life imprisonment on each
ofthe tenfornation's two counts. In his Petition, Mr. Rhoades explains why and how the events in
that case make a difference to the proceedings in this case. Id, at 4 & 6 . Petitioner conten& that
h e following material facts and events,2 among others, from the capital case serve as the basis

for equitable relief fmm the statutory limitations period for the grounds for relief in his Pen'tion:
(a)

The state forensic laboratory conducted PGM testing on vaginal and mouth swabs.
At trial, the State's expert testified that the results of that testing showed that Mr.

Rhoades could have deposited the semen." Tlxe prosecution also elicited
testimony from its expert that, ofthe likely suspects identified by the prosecution,
Mr. Rhoades was the only one whose PGM was the same as that of the victim. It

'With the exception of a clarification to Dr. Hampikian's aedavit, see text infia, at 3,
these material facts ace set out in the Petitlovt.
3CaseNo. 87-04-547, R.T, at 1618 (expert takes the stand) & 1686-1689 (expert's
relevant testimony). Petitioner is filing wiih thc Court excerpts of the testimony from the State's
expert, and Petitioam asks that tbe Court take judicial notice of those proceedims.
OPPOSITION TO MOTION FORSUMMARY DLSM~SSAL
BASEDUPONSTAWTE OF LIMITATIONS
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did this despite the fact that it knew that more discriminating--and, therefore,
definitive-PGM testing contradicted the state labomtory results. Specifically,
after .tf~estate laboratory conducted its PGM resting, the proseoution engaged the
FBI to conduct more disc~minatingPGM testing. The prosecution failed to
advise trial counsel. fox Mr. Rhoades that the FBI's PGM tcsting at a min~mum

indisputedly negated the prosecution expert's testimony that ,Mr. Rl~oadescould
have been the person who deposited the semen. Indeed, the FBI's PGM testing
allows for only one of two possible conclusions, neither of which inculpate Mr.
Rhoades and one of which exculpates him: either (1) the PGM tested was the
victim's (slougl~edvaginal cells) or (2) the rapist's, If(2) is true, then Mr.
Rhoades is actually innocent. But even if only (1) is true, the PGM test results tell
us nothing whatsoever about the rapist's PG,M and, therefore, still, ifidispurably
negates the state expert's testimony that Mr. Rhoades was one of a subset of the

general population identifi.ed by the PGM testing as containing all of the
indi,viduals who may have been the rapist (and, therefoxe, on the prosecution's
tl~eoty,thc kidnapper, robber, and killer as well). In this regard, Dr. Hampikian
has clarified his initial affidavit which was filed as Appendix 2 to Petitioner's
Afldavii In support Of Petition For Post-Conviction Relief (7/29/05). See

Affidavit In Support Of Opposition To Motion For Szdmmuvy Dismissal B a ~ e d
Upon Sfufute Of limitation^, ,filed together with the illstant pleading.
(b)

Exacerbating the itlegal behaviors and h a m to Mr. Rl~oadesnoted in (a), above,
in closing argument to the Bonneville County capital case jury the prosecution

OPPOSlTlON TO MOTION FORSUMMARY DISMISSAL
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Cransfom~edits expert testimony that the PGM testing showed that Mr. Rhoades
was apossible contributor j,nto that testing showing that he was a "match. " See
Closing Argument Excerpts at 21 19-2120.~In tbot same closing statement, the
prosecution argued that a single actor allegedly committed the kidnaping, robbery,
rape and murder."
While it may initially seem that the above recitation of material facts are irrelevant to
Respondent's argument for summary dismissal, they ate critical to understanding why that
argument must fail. While the prosecution did provide defense counsel with a copy of the FBI's

PGM test results, these facts show that the prosecution did not disclose to the defense that those
results (I.) contradicted and (2) were definitive in relation to the state laboratory's less
discriminating results. Instead, the prosecution knowingly elicited false testimony about the
implications &the state PGM test results.
Defendants are entitled under the Idaho and federal consritut<onsto rely on the
prosecution abiding its legd obligations. Idaho Const. art. I, § 11; U.S. Const. amend. XIV, 3 1.
The United States Supreme Coutt has summarized the long established legal framework
describing the government's responsibilities and defendants' correlative rights in litigation:

Kthas long been established that tbe prosecution's "deliberate
deception of a court and jurors by the pxosentation o:fknown false
evidence is incompatible with rudimentary demands of justice."
Giglio v. United Stales, 405 U.S. 150, 153 (1972) (quoting Mooney

4CaseNo. 87-04-547, R.T. at 21 19-20. Petitioner i s filing excerpts &om the cfosing
argument transcript in Case No. 87-04-547, and he asks that the C o d take judicial notice of
those proceedings.
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v. Holohan, 294 U.S.

103, I12 (1935) Cper curium)). If it was
reasonable for Banks to rely on the prosecution's full disclosure
representation, it w a s also appropriate for Banks to assume that his
prosecutors \vouk.l not stoop to improper litigation conduct to
advance prospects for gaining a conviction. See Berger v. United
States, 295 U.S. 78,88 (1935); Strickber v. Greene, 527U.S. 263,
284 (1999).

. . .The State . . . suggests that Banks's failure, during state
postconviction proceedings, to "attempt to locate Fan and ascertain
his true status," or to "interview the investigating officers, such as
Deputy Huff, to ascertain Farr's staws,'' undermines a finding of
cause; the FiELb Circuit agreed. . . . In the State's view, "[t'jhe
question [of cause] revolves around Banks's conduc~"patljcularly
his tack of appropriate diligence in pursuing the Fan Bra& claim
before resorting to federal court. . . . We rejected a similar
argument in Strickleu. .. . Our decisions lend no support to the
notion that defendants must scavenge.fir hints of undisclosed
Brady material when the prosecution represents that all such
material has been disclosed. As we observed in Strickler, defense
counsel has no "proceduxal obligation to assert constitutional error
on the basis of mere suspicion that some prosecutorial misstep may
have occurred." 527 U.S., at 286-287. The "cause" inquiry, we
have also observed, turns on events or circumstances "cxtenlal to
the defense." Arnadeo V. Zant, 486 U.S. 214,222 (1988) (quoring
Murray 1). Carrier, 477 U.S.478,488 (1986)).
Bankv 694-695 (footnote omitted) (emphasis added). Having laid out the framework of fairness

by wfijch the government is constitutionally mandated to litigate criminal cases, the Court went
on to reject the very a r g m n t which Respondent makes in the instant case -that i f a
postconviction petitioner discovers the prosecution's concealed wrongdoing only after the
statutory limitations period has expired, any claim based on that wrongdoing must be dismissed
as untimely. The Supreme C o w squarely rejects this position:

The State here nevertheless urges, in effect, that "the prosecution
can lie and conceal and the prisoner still has the burden to ...
discover the evidence," Tr. of Oral Arg. 35, so long as the
"potenrial existence" of a prosecutorial misconduct claim might
OPPOSITION TO MOTTON FOX SUMMARY PISM~SSAL

BASEDUPONSTATUTEOF LIMITATIONS
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have been detected, id., at 36. A rule thus declaring "prosecutor
may hide, defendant must seek," is not tenable in a system.
constitutionally bound to accord defendants due process.
"Ordinarily, we presume that public officials have properly
discharged their oacial duties." Bracy v. Gramley, 52.0 U.S. 899,
909 (1997) (quoting Unitedstates v. Chemical Foundation, Inc.,
272 U.S. 1, 14-15 (1926)). We have several times underscored the
"special role played by the American prosecutor in the search for
truth in criminal trials.'' Stricklei-, 527 U.S., at 281; accord, Kyles
[I). Whitley], 514 U.S. 419, [I 439-440 [(1995)]; United States v.
Baglcy, 473 U.S. 667,675, n. 6, 105 S.Ct. 3375, 87 L.Ed.2d 481
(1985); Berger, 295 US., at 88, See also Olmstead v. United
States, 277 U.S. 438,484 (1928) (Brandeis, J., dissenting). Courts,
l.iti.gants,and juries properly anticipate that "obligations [to refiah).
from improper methods to secure a conviction] ...plainly restling]
upon the prosecuting attorney, will be fajth.fu1lyobseived."
Berger, 295 U.S., at 88,55 SCt. 629. Prosecutors' dishonest
conduct or unwarranted concealment should attract no judicial
approbation. See Kyles, 5 14 U.S. at 440 ("The ,prudenceofthe
careful prosecutor should not ... be discoumged.").
Banks at 696.
Petitioner relied on the representations made by Respondents' serological expert who
testified at trial. He presumed, as he was entitled to, that Respondent would not knowingly elicit
false testimony from its expert witness. He cannot be faulted for the prosecution's unethical,
illegal., and apparently criminal withholding of the facts w hich £omihe basis for each o f tbe first
three grounds of his Petition and which have motivated him to seek DNA testing. Consequently,
he must be allowed to proceed forward on each ground of his Petition.

OPPOSI~ON
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EQUITABLE TOLLING IS MANDATED WHERE, AS HERE, THE PROSECUTION
HAS ILLEGALLY, UNETHICALLY, AND APPARENTLY CRIMINALLY ELTClTED
FALSIE TESTIMONY FROM ITS EXPERT REGARDING SEROLOGICAL
EVDENCE -TESTIMONY WHICH, WHEN JUSTIFABLY !?&LIED ON, WOULD
NOT R.EASONABJ-Y LEAD TO CONSULTATION WITH ANOTHER EXPIERT
REGARDING THE IMPLICATIONS OF THAT EVIDENCE.
Respondent argues that Petitioner is not entitled to equitable tolling because he had a

copy of the FBI's PGM reporl before pleading guilty. This argument is absurd: Mr. Rhoades was

and i s constitutionally entitled to rely on the prosecution meeting its ethical and legal duties not
to elicit false testimony from its expert witness about the PGM test results. Based on his

justifiable reliance on the prosecution, Petitioner did not seek fixther expert analysis. However,

in 2005, Mr. Rboades had been denied relief in various courts on numerous seemingly
meritorious grounds for nearly twenty year$. Mindful of this, undersigned counsel thought it
prudent out of an abundance of caution to consult m expert -not to detelmine whether the
prosecution's conviction and sentence in this or Mr. Rhoades' two companion cases rested on
prosecutorial misconduct, but to determine what light scientific advances in the interim might
shed on the cases. The troubling prosecutorial miscond~~ct
which this uncovered cannot fairly be
ignored through summargr dismissal. Cf. Sivak v. Sfate, 8 P.3d 636, 644 (Idaho 2000) ("A stricter
materiality standard applies to cases involving the prosecution's lcnowing use of false testimony
than to cases where the prosecution has failed to disclose exc~dpatoryevidence. Agerrs, 427 U.S.
[97,] 103-04 [(1976)]. This is because these cases "involve a corn~ptionof the fmth-seeking

function of the trial process." ,?d at 104. In Bagley, th.e U.S.Supreme Court quoted Agws for

i
I

"the well-established rule that a conviction obtained by the knowing use of perjured testimony is
fundamentally unfair, and must be set aside if %ere is any reasonable likelihood that the false
OPPOSITION TO MOTION FORSUMMARY D I S ~ S S A L
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testimony could have alfSected the judgment of the jury," Bagley, 473 U.S. [667,] 678 [(1985)]
(quotingAgtrr$, 442 U.S. at 103 (emphasis added)). "[TJhe fact that testimony i s p~rjurcdis
considered material unless failure to disclose it would be harmless beyond a reasonable doubt."

Id. at 680.

~ONCLUSION
Petitioner was and is constitutionally entitled to rely on the prosecution meeting its
/ ~ i . , ,

i is;

constitutional obligations. Defendants and., later, post-conviction petitioners have no obligation
to seek out proseoutorial misconduct, nor can they be faulted in any way for not doing so. Thus,
Petitioner cannot properIy be faulted for not earlier discovering that the prosecution knowingly
elicited false testimony from its expert regarding the PGM testing. Respondents' Molion For

Surnmary Disnrfssal must be denied.

Dated this-

4-day of October, 2007.
Respectfi~llysubmitted,

Capital Habeas Unit
Federal Defender Sewices of Idaho
208-883-0180
Dennis Benjamin
Nevin, Benjamin, McKay & BartIett, LLP
208-343-1000
Attorneys for Petitioner

i i
i
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CERTJFICATEOF SERVICE
Ca
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I: hereby certifj. that on
day of October, 2007,I caused to be served a true and
correct copy of the attached document upon the attorneys named below by the method indicated
bolow, first-class postage prepaid where applicable.
/

this

Dane H.Watkins, Jr.
Bonneville County Prosecuting Attorney
605 North Capitol
Idaho Falls, Idnho 83402

t.LaMonl Anderson
Deputy Attorney General
P.O. Box 83720
Boisc, Idaho 83720-0010
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3 17 West 6' Street, Suite 204
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Telephone: 208-883-01 80
Facsinlile:
208-883-1472
DENNIS BENJAMIN
Nevin, Benjamin, MeKay & Battlett, LLP
ID Bar #&199
PO Box 2772
Boise, ID ,83701-2772
Telephone 208-343-1000
Facsimile:
208-345-8274

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRXCT OF
TJBCSTATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEMLLE

Paul Ezra Rttoades,

)
\

I

Petitioner,

1

1

1

V.

)

STATE OF IDAHO, and
TOM BEAUCLAXR, Director, Idaho
Department of Correction, and
GREG FISHER, Warden, Idaho
Maximum Security Institution,
Respondent.

1

)

1

1

CAPITAL CASE
CASE NO. CV-05-4298
AFFIDAVIT IN SUPPORT OF
OPPOSITXON TO MOTION FOR
SUMMARY DISMISSAL BASED
UPON STATUTE OF LXMITATIONS

)
)
)

Oliver W. Loewy states under penalties of perjury that tbe following is ttue to the bbest of

his knowledge:
1.

I am over the age of 18 and competent to testify.
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2.

I am an attorney with the Capital Habea~Unit ofthe Federal Defender Setvices of Idaho.

3.

Attached is an afidavit signed by Greg Hampikian, Ph.l>, on December 21,2006. This

13/18

&davit clarifies his earlier affidavit which is attached to Petitioner's Pefition For PostConvictionRelie$ In this Eater affidavit, Dr. Hampikian notes a typographical error, and

he notes that it "had no bearing on my conclusions." Appendix I at 1. He then addresses

the possibility that FBI tested the victim's and,not the perpetrator's PGM, noting that if
that was what actually happened, thm the test result8 allow only possible concl~tsions:
"first; that the depositor of the semen has a PGM 1+ subtype, and, second that the

victint's type and subtype is what the labs detected from the sample. Each explauation
excludes Mr. R11,oadesas the contributor ofPGM.'Vd, at 1-2. If this second possible
conclusion is correct, then Mr. Rhoades is nchlally innocent. But even if it is the f,M
possible conclusion which is cvmecr, the PGM test results tell us nothing whatsoever
about tlxe rapist's PGM and, therefore, indisputably negatqs the state expert's trial
testimony Lhat Mr. Rhoades may have been the rapist (and, therefore, on the prosecution's
theory, the kidnapper, robber, and killer as well).
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Dated this -day of October, 2007.

Respectfully subrni.tted,

Capital Habeas unit
Federal Defender Services of Idaho
208-883-0180

Dennis Benjamin
Nevin, Benjamin, McKay & Bartlett, LLP
208-343-1000
Attorneys for Petitioner
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I hereby certify that on thidLfkay 05October, 2007, I caused to be s e m d a true and
correct copy of the attached document upon the attorneys named below by the method indicated
below, first-class postage prepaid wltere applicable.
/

Dane N.Wstkins, Jr.
Bonneville County Prosecuting Attorney
605 North Capitol
Idaho Falls, Idaho 83402

/US.
Mail
Hand Delivery
-Facsimile
Overnight Mail

L. LaMont Anderson
Deputy Attorney General
P.O.Box 83720
Boise, Idnho 83720-0010

vd,.
Mail
-Hand Delivery
Facsimile
-Overnight Mail.
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State of Idaho )
) ss.
Ada County )
Grcg Hampikian, Ph.D., states under penalty of perjury that the following is true to the
best of his knowledge:
1. My June 30,2005, affidavit regarding PGM testing conducted in the investigation into

the murder of Susan Michelbacher contains a typographical error. Specifically, paragraph 8

.

reads in part, "The PCTM subtype was PGM I-; MI. Rhoades is PUh11-I+. This means that Mr.

-

Rhodes [sic] has both the i.and (acid and basic) foms of the PGMl protein. The s m e n
sample was from someone who has only the I- form." GmgHampikian Affidavit at para. 8
(emphasis added). This part of paragraph 8 should have read, 'The PGM subtype was PGM I+;

Mr. Rhoades is PGM 1-14. This means that Mr. modes has both the + and - (acid and basic)
forms of the PGM 1 protein. The semen sample was from someone who has only the I + form."
The typographical error had no bearing on my conclusions.
2. The Court raises the possibility that the victim's own PGM 1t type accounts for the

PGM 1+test result of the moutl~evidentiary sample. This theoretical possibility den~onstrates
the superior probative value of the FBI PGM test results over the state's preliminary PGM test
results. T h e FBI's PGM test results clearly exclude Mr. Rhoades as a potential contributor of the
PGM type detected by the state's laboratory in the semen sample. The theorydiscussed by the
Court is one of hvo potential explanations for the FBI. results: first, that the depositor ofthe
semen has a PGM I + subtype, and, second, that the victim's type and subtype is what the labs
detected iiom the sample. Each explanation excludes Mr. Rlloades as the contributor of the

i.
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PGM.
3. While the State's PGM testing in i t s own labs suggested that Mr. Rhoades was within

the universe of individuals who might have deposited the semen, the FBI's more discriminating
and established state of the art forensic PCM subtyping test gave a contrary result. It is accepted
forensic science that less discriminating test results must be interpreted in light of subsequent
morc discriminating test results, Considering less discriminating test results and ignoring
subsequent, more discriminating and, there'ore, definitive results is unacceptable forensic
scientific practice. Basing a conclusion solely on the State labaratoryasPCrM test when the FBI's
more discrim,inatingtest results were available would make little sense, assuming that the goal
was a reliable conclusion. 1have read Mr. Wyckoff s and all, other relevant trial testimony
regarding the State's PGM testing as well as the State's and FBI laboratory repofis and
correspon.dence. It is troubIing that while Mr. Rhoades' jurors l e w d of the State's PGM test
results, they were never presented testimony or documents regarding the FBI's more
discriminating PQM test results. This omission promoted the incorrect'inferencc that Mr.
Rhoades was a possible contributor of the detected PGM;in fact, the FBI's results escluded him.

Dated this

'I/'~day of December. 2006.

:',.;lH

IN THE DISTRICT COURT OF THE SEVENTH JUDI~IAL;:I)ISfIXI~,$$F
..
,
NIJ - FqE,
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STATE OF IDAHO, IN AND FOR THE.COUNTY OF BONNEVILLE
Case No. CV-05-4298

PAUL EZRA IUIOADES,
Petitioner,

MEMORANDUM DECISION AND
ORDER ON MOTION FOR SUMMARY
DISMISSAL

v.
STATE OF IDAHO, and TOM
BEAUCLAIR, Director, Idaho
Department of Correction, and GREG
FISHER, Warden, Idaho Maximum
Security Institutiotl,
Respondent.

I. INTRODUCTION
In June 1987, Petitioner was charged with the first-degree murder, first-degree
Itidnapping, robbery, rape and infamous crime against nature of Susan Michelbacher; he was also
charged with the first-degree murder of Nolan J. Haddon and the robbery of the convenieilce
store where Mr. Haddon was working at the time of his murder. Petitioner pled not guilty to all
charges and filed a Motion to Sever Charges as between the cases involving the respective
victims, which was granted.
In January 1988, a jury f o u d Petitioner guilty of the crimes committed against Susan
Michelbacher, and, in March 1988, the trial court sentenced Petitioner to death ("the
Michelbacher case"). This seiltence was affirmed by the Idaho Supreme Court on February 13,
1991. State v. Rhoudes, 121 Idaho 63, 822 P.2d 960 (1991). On April 15, 1988, Petitioner
entered an Alford plea to the second-degree murder of Mr. Haddon and robbery of the
MEMORANDUM DECISION AND ORDER ON MOTION
FOR SUMMARY DISMISSAL
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convenience store he had been tending. Three days later,

011

April 18, 1988, Petitioner was

sentenced to indeterminate life for second-degree murder and indeterminate life for robbery, to
be served concurrently. ("the Haddon case"). The sentence in the Haddon case was affirmed by
the Idaho Supreme Court on February 1, 1991. State v Rhoades, 119 Idaho 594, 809 P.2d 455
(1991).
On June 28, 2002, Petitioner sought post-conviction relief from his sentence in the
Michelbacher case and filed a Petition for Post-Conviction Scientific Testing. That petition
requested DNA testing of various pieces of evidence recovered during the Michelbacher murder
investigation. On July 29,2005, Petitioner filed a Motion to Amend Petition for Post-Conviction
Relief wherein Petitioner asserted that the State violated his constitutional rights by not advising
him of allegedly exonerating DNA test results at trial, and claims that he did not commit the
offenses of conviction. The Motion to Amend was denied on January 27, 2006 on the basis that
Petitioner knew or reasonably should have lcnown the implications of the DNA test at the time of
the Michelbacher trial.
On July 29, 2005, Petitioner filed the instant Petition for Post-Conviction Relief on
largely the same bases as the attempted amended petition in the Michelbacher post-conviction
proceeding. The matter came up for hearing on November 6, 2007 and was taken under
advisement at that time.
After considering the Court's file, pleadings, depositions, admissions, affidavits, and the
argument of counsel, the Court renders the following opinion.
11. LEGAL STANDARD

The Idaho Court of Appeals articulated the standard applicable to a motion for the
summary dismissal of a post-conviction petition as follows:
An application for post-conviction relief initiates a proceeding which is civil in
MEMORANDUM DECISION AND ORDER ON MOTION
FOR SUMMARY DISMISSAL
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nature. State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983); Clark
v. Sfate, 92 Idaho 827, 830, 452 P.2d 54, 57 (1969); Murray v. Slate, 121 Idaho
918, 921, 828 P.2d 1323, 1326 (Ct.App.1992). Summary dismissal of an
application pursuant to I.C. 5 19-4906 is the procedural equivalent of summary
judgment under 1.R.C.P. 56. Like a plaintiff in a civil action, tlie applicant must
prove by a preponderance of evidence the allegatio~isupon which the request for
post-co~ivictionrelief is based. I.C. 5 19-4907; Russell v. State, 118 Idaho 65, 67,
794 P.2d 654, 656 (Ct.App.1990). An application for post-conviction relief
differs from a complaint in an o r d i ~ i wcivil action, however, for an application
must contain much more than "a short and plain statement of the claim" that
would suffice for a complai~itunder I.R.C.P.'8(a)(l). Rather, an application for
post-conviction relief must be verified wit11 respect to facts within the personal
hlowledge of the applicant, and affidavits, records or other evidence supporting
its allegations must be attached, or the application must state why such supporting
evidence is not included with the application. I.C. 5 19-4903. In other words, the
application 111ust present or be accompanied by admissible evidence supporting its
allegations, or the application will be subject to dismissal.
Idaho Code Section 19-4906 authorizes summary dispositioil of an application for
post-conviction relief, either pursuant to motion of a party or upon the cowt's
own initiative. Summary dismissal is permissible only when tlie applicant's
evidence has raised no genuine issue of material fact which, if resolved in tlie
applicant's favor, would entitle the applicant to the requested relief. If such a
factual issue is presented, an evidentiary hearing must be conducted. Gorzzales v.
State, 120 Idalio 759, 763, 819 P.2d 1159, 1163 (Ct.App.1991); Igoover v. State,
114 Idalio 145, 146, 754 P.2d 458, 459 (CtApp.1988); Ranzirez v. State, 113
Idaho 87, 89, 741 P.2d 374, 376 (Ct.App.1987). Summary dismissal of an
application for post-conviction relief may be appropriate, however, even where
the state does not controvert the applicant's evidence because the court is not
required to accept either the applica~it'smere conclusory allegations, unsupported
of law. Roman v. State,
by admissible evidence, or the applicant's co~lclusio~ls
125 Idaho 644, 647, 873 P.2d 898, 901 (Ct.App.1994); Baruth v. Gardner, 110
Idaho 156, 159, 71 5 P.2d 369, 372 (Ct.App.1986).
State v. LePage, 138 Idalio 803, 806-07,69 P.3d 1064, 1067-68 (Ct. App. 2003).
111. ANALYSIS

Petitioner has failed to present evidence of prosecutorial misconduct or any other
extraordinary circumstance requiring equitable tolling of the pertinent statutes of limitations.
Without such tolling, Petitioner's claims are untimely under I.C.

19-4902 and are, therefore,

su~nmarilydismissed.

MEMORANDUM DECISION AND ORDER ON MOTION
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Petitioner brings this current action under authority of Idaho Code ("I.C.")

5 19-4901, et

seq. Built into that chapter is a statute of limitations which reads, in pertinent part:
(a) A proceeding is commenced by filing an application verified by the applicant
with the clerk of the district court in which the conviction took place. An
application may be filed at any time within one (1) year from the expiration of the
time for appeal or from the determination of an appeal or from the determination
of a proceeding following an appeal, whichever is later.. ..
(b) A petitioner may, at any time, file a petition before the trial court that entered
the judgment of conviction in his or her case for the perfor~nanceof fingerprint or
forcnsic deoxyribonucleic acid (DNA) testing on evidence that was secured in
relation to the trial wl~icllresulted in his or her conviction but which was not
subject to the testing that is now requested because the technology for the testing
was not available at the time of trial. The petition must be filed by July 1,2002, or
within one (1) year after the filing of the judgvnent of conviction, whichever is
later ....
I.C. 5 19-4902 (2001). Petitioner's first three grounds for relief fall under the proscript of I.C. 5
19-4902(a), while the fourth, dealing with DNA evidence, is governed by I.C. 5 19-4902(b).
First Three Grou~ldsUntimely
The first three grounds for relief co~ltainedin the petition are based on the 2005 analysis
of Prof. Hampikian, wherein he reexamines the FBI's PGM test wbich was offered as evidence
in the Michelbacher case. As these grounds are not requesting the performance of DNA testing,
they fall under the auspices of I.C.

5

19-4902(a), rather than -4902(b).

The appeals process described in section (a) "means the appeal in the underlying criminal
case." Gonzalez v. State, 139 Idaho 384, 385, 79.P.3d 743, 744 (Ct. App. 2003). "[Tlhe
limitation period begins to run, after an unsuccessful appeal, when the Idaho Supreme Court or
the Idaho Court of Appeals issues a remittitur." Cochran v. State, 133 Idaho 205, 207, 984 P.2d
128, 130 (Ct. App. 1999). 111 essence, an application for an action in post-conviction relief must
be filed within one year of the completion of the normal appellate process
Petitioner filed his petition for post-conviction relief on July 29, 2005. Petitioner's
co~lvictionwas upheld on appeal to the Idaho Supreme Court on February 1, 1991, with the
MEMORANDUM DECISION AND ORDER ON MOTION
FOR SUMMARY DISMISSAL
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issuance of a relnittitur on March 8, 1991.

Nearly fourteen-and-a-half years after the

determination of the appeal, Petitioner now seeks post-conviction relief. Absent some further
consideration, as contemplated infra, grounds one, two, and three of the instant action are not
timely-filed and must be su~nmarilydismissed.
Fourth Ground Untimely
As Petitioner's fourth ground for relief, he "seeks leave to conduct testing of any and all
evidence which may contain deoxyribonucleic acid ('DNA') collected by the State in the
investigation of the murder of Nolan Haddon." (Pet. for Post-Conviction Relief, at 12.)
I.C.

19-4902(b) permits petitions for post-conviction relief for the performance of

forensic DNA testing "on evidence that was secured in relation to the trial which resulted in [the]
coilvictioll but which was not subject to the testing that is now requested because the technology
for the testing was not available at the time of trial." That section further requires that the
petition "be filed by July 1, 2002 or within one (1) year after the filing of the judgment of
conviction, whichever is later." Of these two dates, the latter is July 1, 2002. The instant
petition was filed on July 29, 2005-four

years after the date set by I.C.

19-4902(b).

Therefore, the fourth ground for relief is also untimely-filed and must be summarily dismissed
absent other considerations.
E~uitableTolling Improper
The application of the doctrine of equitable tolling in post-conviction cases has been
recognized in Idaho. Sayas v. State, 139 Idaho 957, 960, 88 P.3d 776, 779 (Ct. App. 2003)
(equitable tolling in post-conviction cases limited to situations of mental inconlpetence or lack of
legal resources). "[Tlhe bar for equitable tolling for post-conviction actions is high." ChicoRodriguez v. State, 141 Idaho 579, 582, 114 P.3d 137, 140 (Ct. App. 2005). In federal habeas

actions, a petitioner to be entitled to equitable tolling, he must show "'(1) that he has bee11
MEMORANDUM DECISION AND ORDER ON MOTION
FOR SUMMARY DISMISSAL
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pursuing his rights diligently, and (2) that some extraordinary circumstallce stood in his way' and
prevented timely filing." Lawrence v. Florida, 127 S.Ct. 1079, 1085 (2007) (quoting Pace v.

DiGuglielnzo, 544 U.S. 408, 418 (2005) (petitioner bears the burden of showing entitlement to
equitable tolling). Petitioner has failed to meet the 'burden of showing the existence of some
extraordinary circumstance which stood in the way of his timely filing the instant petition.
Petitioner claims entitlelnent to equitable tolling in this case. In support of this claim,
Petitioner has offered the affidavit of Prof. Hamnpikian, wherein the professor states that the
FBI's PGM test exonerates Petitioner and that any forensic scientist with PGM expertise would
have reached the same conclusion. (Pet. for Post-Conviction Relief App. 2.) Petitioner alleges
that this new opinion stands for the proposition that the prosecution in the Michelbacher and
Haddon cases knew Petitioner was exonerated, withheld that information fi-om Petitioner, and
suborned perjury on the part of their expert to obtain a conviction. There is no doubt but that
deliberate deception in a criminal prosecution would likely entitle a petitioner to equitable tolling
for LC. $ 19-4902 purposes.

However, the Court cannot accept Petitioner's illogical and

grandiose inference drawn from one expert's opinion.
Petitioner has failed to present an iota of evidence that the prosecutioll knew of an
alternative interpretation of the FBI's PGM report at the time of trial and deliberately withheld
that information from Petitioner. Petitioner has failed to present even a scintilla of evidence of
that the serological expert's testimony was perjured, let alone at the elicitation of the prosecution.
Simply put, Petitioner has not presented any evidence to the Court of wrongdoing on the part of
the prosecution. In fact, Petitioner has not even alleged that he, himself, was not in possession of
the PGM report during trial. To quote the Court's opinion rendered in CV-02-3822, "Petitioner
does not assert that the FBI report was withheld from him and his defense counsel before his trial

MEMORANDUM DECISION AND ORDER ON MOTION
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in 1987. Rather, Petitioner only contends that in 2005 he obtained an expert to review the FBI
report." (Brief in Supp. Resp. Mot. for Summ. Dis., at 11.)
The asse~tionthat the expert for a criminal prosecution in 1988 incorrectly interpreted the
results of a DNA test does not support the inference that the prosecution must have engaged in
malicious or deliberate deception. In 1988, DNA testing was still a nascent and developing
procedure, which is why the Idaho legislature allowed reexamination of tests which led to
conviction up and until July 1, 2002. However, despite this extended deadline, Petitioner failed
to petition for reexamination of the PGM report despite the ample time since his conviction and
the many advances which have been made in the field of DNA testing. In the absence of
anything but bare allegations of prosecutorial misconduct, the Court does not find Petitioner
entitled to equitable tolling of the applicable statutes. The purpose of equitable tolling is to
afford relief to a party genuinely aggrieved by malicious prosecution and extraordinary
limitations on that party's ability to pursue constitutionally-protected rights; the purpose is not to
give a genuinely guilty party extraordinary time to cherry-pick experts and formulate potentiallysuccessful defensive theories.
Petitioner has wholly failed to establish that lie is entitled to equitable tolling of 1.C. $5
19-4902(a) and (b). Absent equitable tolling, Petitioner has not met the timeliness requirements
of those statutes and the instant petition is summarily dismissed, with prejudice.
IV. CONCLUSION AND ORDER
Petitioner's Petition for Post-Conviction Relief is hereby DISMISSED, with prejudice.

IT IS SO ORDERED.
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CERTIFICATE OF SERVICE
I hereby certify that on this &)?day
of November, 2007, I served a true and correct copy of
the foregoing MEMORANDUM DECISION AND ORDER ON MOTION FOR SUMMARY
DISMISSAL upon the parties listed below by mailing, with the correct postage thereon, or by
causing the same to be delivered to their courthouse boxes.

Attorneys for Petitioner
Oliver W. Loewy
FEDERAL DEFENDERS OF IDAHO
Capital Habeas Unit
317 West 6th Street, Suite 204
Moscow, ID 83843
Dennis Benjamin
NEVIN, BENJAMIN & McKAY, LLC
P.O. Box 2772
Boise, ID 83701-2772

Attorneys for Respondent
L. LaMont Anderson
OFFICE OF THE ATTORNEY GENERAL
Criminal Law Division
Capital Litigation Unit
P.O. Box 83720
Boise, ID 83720-0010
Dane H. Watkins, Jr.
BONNEVILLE COUNTY PROSECUTING ATTORNEY
605 North Capital
Idaho Falls, ID 83402
Ronald Longmore
Clerlc of the District Court
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Nevin.

B e n J s m l n . McKay

& Bartlett.

LLP

208

315-8274

Oliver W. Loewy
Limited Admission
Capital Habeas Unit
Federal Defender Services of Idaho
3 17 West 6IhStreet, Suite 204
Moscow, ID 83843
208-883-0180
Dennis Benjamin
Idaho State Bar No. 4199
Nevin, Benjamin, McKay & Bartlett LLP
303 W. Bannock St.
P.O. Box 2772
Boise, ID 83701
208-343-1000
Attorneys for Petitioner Paul Rhoades

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL RHOADES,

1
1

1

Case No. CV-05-4298

v.

)
)

NOTICE OF APPEAL

STATE OF IDAHO, and TOM
BEAUCLAIR, Director, Idaho
Department of Correction, and
GREG FISHER, Warden, ldaho
Maximum Security Institution,

1
1

Petitioner-Appellant,

Respondent.

TO:

)
)

1
1
)

PROSECUTING ATTORNEY FOR THE COUNTY OF BONNEVILLE,
STATE OF IDAHO, AND THE ATTORNEY GENERAL FOR THE
STATE OF LDAKO, AND THE CLERK OF THE DISTRICT COURT
OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF IDAHO.
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Nevin.

Benjamin, MrKay & Bariteti.

LLP

208 3 4 5 - 8 2 1 1

Pursuant to Idaho Appellate Rules I l(a)(l), 11(a)(7), 11(c)(9) and 17, NOTICE IS
HEREBY GIVEN THAT:

1.

Paul Rhoades, the above named appellant, appeals against the above named

respondents to the Idaho Supreme Court from the Court's Mentorandun2 Decision And Order On

Morion For Summap Dismissal, the Honorable Jon J. Shindurling presiding. The date
evidenced by the clerk of court's file stamp is November 27, 2007. Thus, the 42 days within
which Mr. IU~oadesmust file his Notice of Appeal runs at the end of day tomorrow, January 8,
2008.
2.

Mr. Rlloades is entitled to appeal to the Idaho Supreme Court, and the order

described in paragraph one is an appealable order pursuant to Idaho Appellate Rule ll(a)(l),

1 l(a)(7) and 1 1(c)(9).
3.

Mr. Rhoades intends to raise various issues in his appeal, including but not limited

a.

Whether an Idaho Code Section 19-2719(5)(a) successive petitioner makes out a

to:

prima facie case of the claim that the prosecution withheld evidence tending to
show that he is not guilty of the offense of conviction, Brady v. Maryland, 373

U.S. 83 (19G3), by alleging that (1) the State elicited testimony from its expert
forensic scientist that the results of pre-trial testing conducted on the prosecutiondefined universe of suspects show that the defendant was the only suspect whose
results were consistent with his being the perpetrator, (2) the State knew that, at its
expert forensic scientist's request, the F.B.I. had conducted more refined testing
which excluded the defendant as the perpetrator, (3) though the State provided the

Notice of Appeal - 2
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Nevan.

BenJarn8n. McKsy & B a r t l e t t .

LLP

208 3 4 5 - 8 2 7 4

F.B.I. scientific report of the testing, it failed pre-trial, during trial, and any time
post-triial to advise defense trial counsel that the F.B.I.'s testing exonerated the
defendiant, and (4) when cross-examined oil the F.B.I.. testing, the State's expert
witness; refused to testify, explaining, "I can't address those results, I did not do
the analysis." Trial Tr. at 1779.
b.

Whether an Idaho Code Section 19-2719(5)(a) successive petitioner makes out a
prima kcie case of the claim that the prosecution knowingly presented false
testima,nyand failed to exercise its duty to correct testimony that it knew to be
false, fiiupue v. Illinois,360 U.S. 264 (19591, by allegmg that the State (1) elicited
testim4ny from its expert forensic scientist that the results of pre-trial testing
conduc'ted on the prosecution-defined universe of suspects show that the
defend;imt was the only suspect whose results were consistent with his being the
perpetrator, (2) knew at the time that more refined testing by the F.B.I. excluded
ant as the perpetrator and (3) did nothing at any time to correct its
pert's false testimony.
s been entered sealing all or any portion of the record.
s requests that a Reporter's Transcript of a11 hearings in this matter be
it not be prepared in compressed format as described in Idaho

Appellate Rule 26. M:. Rhoades notes that the hearings at which a court reporter was present
and which, therefore, ihould be transcribed include hearing held on September 26,2005,
November 14,2005, il;[arch 5,2007, September 10,2007, and November 5,2007. Mr. Rhoades

Notice of Appeal - 3
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N e v i n . B e n J a m I n . McKay & B s r t l s t t .

LLP

208

345-6274

notes that though the Register of Actions in this matter does not include an entry for November
5, 2007, the Court heard oral argument on Respondents' motion for summary dismissal that day.
5.

Mr. Rhoades requests that in addition to those items automatically included

pursuant to Idaho Appellate Rule 28, that the Clerk's Record include all papers filed by each
party and all orders and minute entries.

6.

The undersigned certifies that:

a.

That on this 8thday of January, 2008, a copy of this Notice of Appeal has been
served on the court reporter for the Honorable Jon J. Shindurling by placing the
copy in a properly addressed envelope, first class postage affixed, and mailing that
envelope via the United States Postal Service. & Idaho Appellate Rule 20.

b.

That Mr. Rhoades is exempt from paying the estimated reporter's transcript fees
because he is indigent and incarcerated in solitary confinement pending the
execution of his death sentence or relief from his conviction andlor sentence.

c.

That Mr. Rhoades is exempt from paying the estimated clerk's record fees
because he is indigent and incarcerated in solitary confinement pending the
execution of his death sentence or relief &om his conviction andlor sentence.

d.

That Mr. Rhoades is exempt %om paying the appellate filing fee because he is
indigent and incarcerated in solitary confinement pending the execution of his
death sentence or relief from his conviction and/or sentence, and

e.

That service has been made upon all parties required to be served pursuant to
Idaho Appellate Rule 20, namely, the Bonneville County Prosecuting Attorney
and the Attorney General for the State of Idaho.
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Nevin. Benjamin.

McKay

& Bariiett.

LLP
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day of January, 2008

Dated this

a l t Oliver W. L o e w
Capital Habeas unit
Federal Defender Services of Idaho
208-883-0180

b Dennis
- A Benjamin
k g y Nevin, Benjamin, McKay & Bartlett, LLP
208-343-1 000

-

Notice of Appeal 5

208
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Nevin. Benjamin.

McKay

& B s r i l e i t . LLP

208 345-8274

CERTIFICATE OF SERVICE
, hereby certify that on the
day of January, 2008,1
caused to be served a true and correct copy of the foregoing document by the method indicated
below, first class postage prepaid where applicable, addressed to:

Dane H. Watkins Jr.
Bonneville County Prosecuting Attorney
605 N. Capital Avenue
Idaho Falls, Idaho 83402

L. LaMont Anderson
Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-0010

Nancy Marlow
Court Reporter
605 N. Capital Avenue
Idaho Falls, ID 83402

Notice of Appeal - 6

& U.S. Mail

- Hand Delivery
-Facsimile
- Overnight Mail
U.S. Mail

-

- Facsimile

- Overnight Mail

6
-

U S . Mail
Hand Delivery
- Facsimile
- Overnight Mail
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL RHOADES,
Petitioner-Appellant,

1
1
1

CLERK'S CERTIFICATE
OF APPEAL

1

j

vs.

Case NO. CV-05.4298

I

STATE OF IDAHO, and TOM
BEAUCLAIR, Director, Ida110
Depa~tmentof Correction, and
GREG FISHER, Warden, Idaho
Maxilnu~nSecurity lnstitulion,

1
1
1
1
1

Docltet No

'i

Respondent.

Appeal fioin:

1

Seventh Judicial District, Bonneville County

EIonorable Jon J. Sliindurling, District Judge, presiding.
Case number from Coult:

CR-87-04-547

Order or Judgment appealed from: Melnorandun~Decisioil and Order on Motion for Summasy Dismissal,
entered November 27, 2007.
Attoruey for Appella~~t:

State Appellate Public Defender's Office

Attorney for Respondent:

Attorney General's Office

Appealed by:

Defendant

Appealed against:

Plaintiff

Notice of Appeal Filed:

January 8,2008

Appellate Fee Paid:

No

Was District Coult Reporter's Transcript requested?

Yes

If so, name of reporter:

Nancy Marlow

Dated: February 12,2008
RONALD LONGMORE
Clerk of the District Court
By:

CLERK'S CERTIFICATE OF APPEAL - 1

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL RFIOADES,
I'etitioiier-Appellant,
vs.

1
1
1
1

)

CLERIC'S CERTIFICATION
OF EXHIBITS
Case No. CV-05-4298

1

j
1

STATE OF IDAHO, and TOM
BEAUCLAIR, Director, Idal~o
Depastmenl of Correction, and
GREG FISHER, Warden, Idaho
Maxirnuin Security Institutiot~,

STATE OF IDAHO
Cou~ltyof Bo~uleville

1
1
1

Docket NO.34021

/

1, Ronald Longmore, Clerk of tlie District Coutt of the Seventh Judicial District of the Slate of
Idalio, in and for the County of Bonneville, do liereby cettify that the foregoing Exhibits were marlted for
identificatio~iand offered in evidence, admitted, and used and considel-ed by tlie Cou1-r in its

Brief in Support of Respondent's Motion for Summary Dismissal Based Upon
Statute of Lirriitations, filed 8-27-07
Transcript Excerpts from Boinieville Coul~tyCase No.87-04-547, filed 10-9-07
Transcript Excerpts from Bontleville County Case No.87-04-547, filed 10-9-07
Atid I further certify that all of said Exhibits are on file in my office atid are part oflliis record on
Appeal in lliis cause, and at-e liereby transmitted to the Supreme Court

IN WITNESS WIHEREOF, I have hercunto set my hatid and affixed the seal of the District Cou~t
thisHday

ol.Masch, 2008.

RONALD LONGMORE
Clerk of the District Coull

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PAUL RHOADES,
Petitioner-Appellant,
VS.

STATE OF IDAHO, and TOM
BEAUCLAIR, Director, Idaho
Departinent of Correction, and
GREG FISHER, Warden, Idaho
Maxitnu~nSecurity I~lstitutioil,

1
1

CEItTlFICATE OF SERVICE

)
)

1

Case No. CV-05-4298

1

Docket No. 34021

)

Respondent.

I HEREBY CERTIFY that on the &day

of March, 2008,I served a copy ofthe Repotter's

Transcript (if requested) and the Clerk's Record in the Appeal to the Supreiiie Court in the above entitled
cause upon the followiilg attorneys:
CAPITAL HABEAS UNIT
Federal Defenders of Eastern
Washington and Idaho
3 17 West 6''' Street, Suite 204
Moscow, ID 83843

Attorney for Appellant

Attorney General's Office
Statehouse Mail, Rooin 210
700 West Jefferson
Boise, ID 83720

Attoi-neyfov Respondent

by depositing a copy of each thereof in tlie United States mail, postage prepaid, in ail eellvelope addressed
to said attonieys at the foregoing address, which is the last address of said attorneys known to me.

CERTIFICATE OF SERVICE - 1

